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New York City Comprehensive Solid Waste Management Plan Draft Modification dated May 2000 and Final Environmental Impact Statement
On November 20, 2000, the Committee on Environmental Protection will hear testimony from the New York City Department of Sanitation and the public on the New York City Comprehensive Solid Waste Management Plan Draft Modification dated May 2000 (“2000 Draft SWMP” or “Draft”) and Final Environmental Impact Statement.  The Committee held a hearing on the same topic on November 14, 2000. These hearings are intended to provide the Council, the Sanitation Department and the public with an opportunity to discuss the most significant issues that remain in the Draft Plan.
I. 
State Law and Regulations


In 1988, the State Legislature enacted the Solid Waste Management Act (L. 1988, c.70).  Among its features, was the establishment of solid waste management priorities for the State which are (1) reducing the amount of waste that is generated, (2) reusing materials for their original purpose or recycling that which cannot be reused, (3) recovering energy from solid waste in an environmentally acceptable manner where that waste cannot be economically and technically reused or recycled and, finally, (4) using landfills where the other techniques are not employed (Environmental Conservation Law §27‑0106).  Environmental Conservation Law §27‑0107, authorizes local “planning units” to “undertake and complete a timely process leading to a local solid waste management plan...for at least a ten‑year period.”  Any such plan is subject to the approval of DEC in accordance with procedures established in regulations which are found in 6 NYCRR, Subpart 360‑15.


Environmental Conservation Law §27‑0107(c) states that a local solid waste management plan must take into account the objectives of the State solid waste management plan and “embody, as may be appropriate under the circumstances, sound principles of solid waste management, natural resources conservation, energy production and employment creating opportunities.”


The required elements of any local solid waste management plan include: (1) characterizing the waste stream, (2) assessing existing and alternate proposed solid waste management programs and facilities and (3) setting forth a timetable for implementing the plan.  These required elements are expanded in the DEC regulations and are noted below.


Environmental Conservation Law §27‑0707 relates to the issuance of permits for solid waste management facilities including, but not limited to, materials recovery facilities, landfills, incinerators, waste‑to‑energy plants, composting facilities, resource recovery facilities and transfer stations.  DEC is prohibited, after April 1, 1991, from considering as complete an application by a municipality for a permit to construct such a facility unless there is a local solid waste management plan in effect (an exception is made for facilities to treat, store or dispose of sewage sludge in order to comply with the Federal Ocean Dumping Ban Act).  That section also requires that a local solid waste management plan be in place as a condition for the issuance of a permit where a completed application was submitted prior to April 1, 1991.


Section 360‑15.9 of the DEC regulations sets out in detail issues which must be addressed in a local solid waste management plan and Section 360‑15.10 sets forth the process by which such plans are reviewed by DEC.


The preface to Section 360‑15.9 states that a local solid waste management plan must for a period of at least ten years, take into account the objectives of the State's solid waste management policies and must “reflect and employ sound principles of solid waste management, natural resources conservation, energy production, and employment‑ creating opportunities.” 


The required elements of the plan include a description of the local jurisdiction; identification of the quantity and types of solid waste being generated; identification of proposed or existing solid waste management facilities, their operating status and expected life; projected changes in the waste stream; a comprehensive recycling analysis consistent with Section 360‑1.9(f)(1)‑(6) [Comprehensive Recycling Analysis] of the DEC regulations; an evaluation of various technologies with specific discussion of sizing, cost and potential impacts; selection of an “integrated system” which is defined [§360‑15.2(a)] to be the management program selected and must include minimization, collection, treatment, transfer, storage, processing, materials or energy recovery, and disposal; a timetable for implementing the integrated system and for closing inadequate facilities or for bringing them into compliance; measures specific to managing each of the different types of waste until the integrated system is implemented; the administrative structure responsible for implementing the integrated system; new laws or regulations that are necessary to fully implement the system and necessary amendments to existing laws or regulations; an analysis of the capital and operating costs of implementing the integrated system; a description of measures to “secure participation” of neighboring jurisdictions, limitations on other jurisdictions that would be imposed by the Plan and the effects of including other jurisdictions in the Plan; and an “accounting, to the maximum extent practicable” of comments made by others.


Section 360‑15.10 sets out the procedure by which the review by DEC occurs.  Those regulations require the submission of a draft plan to DEC which then has 60 days to review and comment.  Within 60 days of receiving those comments, the local government (i.e. “the planning unit”) must revise the plan to respond to those comments; DEC then has 30 days to review the revised plan and either approve it or indicate what deficiencies persist.  After a second revision, the local government has 60 additional days to address any continuing deficiencies. 


Section 360‑15.11 provides for modifications of the plan, which are also subject to DEC approval. 

II.
History of the City’s Comprehensive Solid Waste Management Plan


On March 31, 1992 the Department of Sanitation submitted to the New York State Department of Environmental Conservation (DEC) a Draft Comprehensive Solid Waste Management Plan (Draft SWMP). 

On October 28, 1992 DEC approved the City’s Comprehensive Solid Waste Management Plan (“1992 SWMP” or “1992 Plan”).  This plan requires that the SWMP be updated every two years (1992 Plan, §20.4).  Despite this requirement, the 2000 Draft SWMP is referred to only as a modification and not an update.  The most recent update and modification of the SWMP was approved by DEC on April 24, 1996 (“1996 SWMP Update and Modification”).   

DEC regulations (6 NYCRR §360-15.11) require that a plan be modified where there is: (1) a significant change in the method of managing all or a significant portion of the City's solid waste;  (2) a significant change in the management or administration of the planning unit; or (3) a change by more than one year in the implementation schedule for a significant component of the SWMP. The April 2, 1998 Draft Modification to the SWMP (1998 Draft SWMP) states that this plan modification was triggered by a change in the method of handling or managing one-third or more of the City’s waste or a change in more than one year in the schedule for implementing milestones of the 1996 SWMP Update and Modification (see 1998 Draft SWMP, p. 1-6). On or about May 3, 2000, a revised Draft Modification to the SWMP (2000 Draft SWMP) now states that this modification is triggered to reflect the long-term solid waste disposal program the City intends to implement due to the closure of the Fresh Kills landfill.

In accordance with 20.5 of the 1992 SWMP (a section of the 1992 SWMP that was not modified in 1996), a modification of the 1992 plan that either involves the addition or deletion of a facility or the alteration or discontinuance of any program in the solid waste management plan that would affect 10 percent or more of the waste stream cannot be submitted to DEC unless it receives Council authorization to do so by local law.

On November 14, 2000, the Committee on Environmental Protection will heard testimony from the Department of Sanitation (“DOS” or “Department”) and the public on the New York City Comprehensive Solid Waste Management Plan Draft Modification dated May 2000 and the Final Environmental Impact Statement (FEIS).  Today the Committee will continue to hear testimony on this topic. These hearings are intended to provide the Council, the Sanitation Department and the public with an opportunity to discuss the most significant issues that remain in the Draft Plan.
The Committee first held oversight hearings on the New York City Comprehensive Solid Waste Management Plan Draft Modification dated April 2, 1998 (“1998 Draft SWMP”) on April 29, 1998 and May 1, 1998 and conducted borough specific oversight hearings in The Bronx and Brooklyn on October 21, 1998 and October 27, 1998, respectively.  The Department released a revised Draft Modification of the SWMP in May 2000 and the Committee heard from the Department and the general public on May 19th and May 22, 2000 on the this revised draft. 

The governmental entities or interested parties that testified at the April, May and October 1998 hearings and at the May 2000 hearings, included: DOS; the Borough Presidents (or their representatives) of Brooklyn, The Bronx and Manhattan; and representatives of the Citywide Recycling Advisory Board, borough-based Solid Waste Advisory Boards, environmental organizations and communities with private solid waste transfer stations located within them.

The purpose of these hearings were to understand how the communities within the boroughs were to be impacted by various aspects of the 1998 and 2000 Draft SWMP and how any final solid waste management plan should address the complex issues raised.  The issues of concern to these communities included, but were not limited to: (1) the Administration’s final transfer station siting rules; (2) the Administration’s “interim” plan to export the City’s residential waste via private solid waste transfer stations between now and the closure date for the Fresh Kills landfill (January 1, 2002); (3) the Administration’s “long-term” plan (post-Fresh Kills landfill closure) to export the City’s waste via private unloading facilities that will accept the City’s residential solid waste from the City’s existing marine transfer station (MTS) system; and (4) the City’s compliance with the Local Law 19 of 1989 (the City’s Recycling Law).  

Today we will further delve into the existing issues of the 2000 Draft SWMP and FEIS.
III.   
Organization of the 2000 Draft SWMP:

The 2000 Draft SWMP is divided into five sections as follows:

(1) The long-term export plan, which includes implementation of the Plan, timeline, costs and the major advantages of the proposed long-term plan.

(2) Status of current programs, which is further subdivided into recycling programs, commercial waste, composting programs, waste prevention, refuse collection and productivity, transitional export activities and Fresh Kills closure activity.

(3) Proposed Plan modifications, which is further subdivided into the new, ongoing, implemented and eliminated Plan milestones.

(4) Program economics, which is further subdivided into the economics of the proposed long-term plan, incremental costs of the recycling program and the historical and projected costs for waste generation, diversion and disposal.

(5) Conclusion

Attached to the 2000 Draft SWMP was a Draft Environmental Impact Statement (DEIS) for the proposed long-term plan and Appendices. Recently, DOS issued the Final Environmental Impact Statement (FEIS) for the 2000 Draft SWMP. Currently, the Council is reviewing both the 2000 Draft SWMP and the FEIS and this hearing will further explore the remaining issues in these two documents. 

IV.   
Long-Term Export Plan (Section 1.0, pp. 7-32)


On December 2, 1998, Mayor Rudolph W. Giuliani announced the city's long-term plan for waste export. This proposal called for contracts with private waste companies for the construction of three new waste transfer stations in the Red Hook neighborhood of Brooklyn, and in Carteret and Newark, New Jersey.  The proposal called these three new transfer stations “Enclosed Barge Unloading Facilities” (EBUFs), which would accept trash via the barges DOS currently uses, and transfer it to either ocean-going barges or trucks or rail cars.  In addition, the proposal planned for The Bronx’s garbage to be exported via an existing or new private “truck-to-barge-or-rail” waste transfer station and for a similar new truck-to-barge-or-rail waste transfer station to be constructed for Staten Island’s garbage on a site at Fresh Kills.


When DOS released the 2000 Draft SWMP, the long-term export plan was changed to eliminate the use of those EBUFs. What follows are the principal elements of the Department’s new proposed long-term export plan:

· For the 950 tpd of Department-managed waste formerly delivered to the Southwest Brooklyn MTS, the Department will undertake a capital project to develop, on the site of the MTS and the closed Southwest Brooklyn Incinerator, a truck-to-container-to-barge (TCB) transfer facility. This facility will replace the Southwest Brooklyn MTS and will result in the demolition of the old incinerator.

· For the 990 tpd of Department-managed Brooklyn waste formerly delivered to the Greenpoint MTS, the Department will conduct a procurement and contract with a private vendor either for the conversion of the Greenpoint MTS into a TCB transfer station or for the long-term use of a truck-to-container-to-barge or rail (TCB/R) transfer facility to be developed on a site proximate to the MTS adjacent to the Brooklyn shoreline of Newtown Creek.

· For the 1,080 tpd of Department-managed waste from western Queens formerly 

delivered to the Greenpoint MTS, the Department will conduct a procurement and contract with a private vendor for the long-term use of a TCB/R transfer facility proposed to be developed on a site adjacent to the Queens shoreline of Newtown Creek.

· For the 1,900 tpd of Department-managed waste collected in The Bronx, the Department will conduct a procurement and contract with a private vendor for the long-term use of an existing or proposed TCB/R transfer facility in The Bronx.

· For the 1,150 tpd of Department-managed waste from Staten Island formerly delivered to the Fresh Kills landfill, the Department will undertake a capital project to develop, on a site at Fresh Kills, a truck-to-container-to-rail (TCR) transfer facility.

·  For the 2,390 tpd of Department-managed waste from Manhattan formerly delivered to three marine transfer stations (MTS) in the borough, the 1,860 tpd of Department-managed waste from Brooklyn formerly delivered to the Hamilton Avenue MTS and the 2,180 tpd of Department-managed waste from Queens now delivered to the North Shore 

MTS, the Department, acting in accordance with the recommendation made by the committee established to evaluate proposals received in response to the MTS/RFP, will negotiate and enter into a 20-year contract with Browning Ferris Industries for the development and operation of an up to 10,000 tpd Enclosed Barge Unloading Facility (EBUF) to be located in Linden, New Jersey.

V.  
Summary of Section 2 - Status of Current Programs - Critique and Overview and Recent Updates of Information:

A.  Recycling (Section 2.1, pp. 33-69)
1.  Absence of a Reference to Local Law 19 Litigation and Compliance with Local Law 19

Unlike the 1996 SWMP Update and Modification, the 2000 Draft SWMP ignores DOS’s lack of compliance with the City's Recycling Law (Local Law 19 of 1989 or the "Recycling Law") and long-standing litigation that has placed DOS under various court-mandated compliance orders.  The Recycling Law required DOS to divert 4,250 tons per day (tpd) of designated recylclable materials by July 1993. As stated above, DOS’s lack of compliance has lead to extensive litigation that has resulted in a succession of orders by New York State courts to comply with the Recycling Law. The compliance order that DOS is operating under now (Order #7, which was filed on June 13, 1997) requires DOS to divert 3,400 tons per day of designated recyclables by July 14, 1999, and 4,250 tons by July 14, 2001. DOS is currently out of compliance with this order, having diverted an average of 2,152 tons per day of recyclables in FY 1999. DOS’s projection for recycling diversion in 2001 is 2,335 tons per day. 

Notwithstanding its ten-years of non-compliance with the Recycling Law and a series of seven court orders attempting to bring it into compliance, DOS does not mention in the 2000 Draft SWMP the Recycling Law, the court orders, or present a timetable or strategy for coming into compliance with the Recycling Law. In fact, the highest DOS projection for recycling diversion is for 2,935 tons per day by fiscal year 2002. This level of diversion is 1,315 tons per day below the Recycling Law and court order’s requirement of 4,250 tons per day.

Instead of providing a strategy for compliance with the Recycling Law, DOS instead uses section 2.1.10 of the SWMP Draft Modification to discuss its goal of achieving a 25% curbside collection diversion rate. Not only is a 25% diversion rate less than what DOS is required to do by law, DOS does not commit to achieving this target. The SWMP Draft Modification states that DOS merely “intends” to do the following in pursuit of the 25% diversion goal:

· Maintain a consistent recycling program;

· Maintain enhanced service levels in the form of weekly collection;

· Support compliant recycling behavior through advertising and outreach; and

· Penalize non-compliance through the issuance of violations.

With regard to additional measures to enhance the recycling program, DOS mentions the following recycling program elements that it may “possibly” introduce to pursue the goal of a 25% recycling diversion rate:

· Increased enforcement that would result in the issuance of more violations, beyond the increases already in place, with penalties for repeat violators;

· Privatization of certain institutional waste streams where parent agencies fail to demonstrate adequate compliance with recycling laws;

· For appropriate waste generating sectors, substitution of a recycling collection for a garbage collection, in order to continue to provide the ongoing service of removing solid waste while adding to the incentive to recycle; and

· Development of a new waste composition study.

By comparison, the 1996 SWMP Update and Modification dedicated an entire section to a discussion of the status of the Local Law 19 Litigation and the Administration’s proposed amendments to LL19. This section at least recognized DOS’s lack of compliance with the Recycling Law and proposed amendments to the law that it believed it could meet. In the 2000 Draft SWMP Modification, as discussed above, DOS neither propose remedies for, nor even acknowledges, its non-compliance with both the Recycling Law and the current court-mandated schedule for compliance. An important question to consider for the participants in and observers of the solid waste management planning process is the prudence of adopting and implementing a Solid Waste Management Plan whose recycling goals are inconsistent with local law and a standing order of the court. 

There has been progress made, however, in the types of materials counted by DOS with respect to reporting recycling tonnages. It is the understanding of Council staff, based upon representations by DOS staff, that the 25% Curbside Recycling diversion rate does not include abandoned cars from DOS’s derelict vehicle operations, asphalt and road millings from the Department of Transportation resurfacing operations, recycled construction and demolition material used as cover material at the Fresh Kills landfill, and automobile tires that the Department accepts at its 59 Sanitation garages. 

2.  Institutional Recycling (pp. 41-44)

a.  Board of Education (BOE)
In DOS’s response to the Committee questions regarding the 1998 Draft SWMP, DOS stated the BOE has distributed classroom and office recycling receptacles to all of the City’s public schools and that all of the City’s public schools are currently recycling.  However, The 2000 Draft SWMP states that a single-school-district survey of school recycling assessed compliance during January and February 2000 and found that 26 of the public elementary and middle schools surveyed, 15% were not recycling, another 25% were recycling corrugated and metal from the cafeteria, but were not recycling any paper from classrooms or offices, and another 33% were recycling materials, but were setting out only small amounts of mixed paper – considerably less mixed paper than would be set out under full compliance. The 2000 Draft further states that the status of recycling in the public schools is that some schools are still not recycling. The 2000 Draft SWMP fails to state how many of the nearly 1,100 City schools are actually recycling, the levels of that recycling, the nature of DOS’ technical assistance and the sanctions available to DOS for the BOE’s failure to actually recycling. 

In the past, City schools have asserted that inadequate storage space and lack of cooperation from custodians present obstacles to the successful implementation of recycling.  The Council has suggested methods to address some of these problems, including applying for Clean Water/Clean Air Bond Act funding for construction of storage space and purchase of containers. Increasing the number of recycling collections is important to the ultimate success of the BOE recycling program and the Committee is pleased that this has occurred, however the problem of non-compliance still exists. 

Further, DOS and the BOE have consistently failed to determine the actual amount of recycling tonnage generated by City schools.  This issue was raised in the Council's Fresh Kill's Report, where the Council called upon DOS and the BOE to submit a detailed recycling plan (e.g., including a survey of the tonnage placed out for collection at each of the City's schools, schools that do and do not recycle, a deadline of September 1998 for all schools to recycle) to the Council in March 1998.   The Council has yet to receive a formal Board of Education Recycling Plan.  

The 2000 Draft SWMP states that DOS does not believe it is feasible to survey the tonnage of recyclable placed out for collection by City schools and why it believes that. DOS says that a survey of BOE recycling tonnage was not feasible because DOS does not collect public schools separately from other institutional and residential collection stops along a collection route.  DOS also claims that, as part of its regular field operations, DOS personnel “monitor” (by a process other than by weighing the recyclables) the materials set-out for recycling collection at all collection stops.

The Draft states that schools that continue not to comply with the Recycling Law have been issued recycling summonses and that this has led to schools requesting recycling information and support.  The 2000 Draft SWMP also states that BOE and DOS are jointly identifying particular schools that are not recycling as targets for more focused technical assistance after an individual school was issued a violation, particularly when the summons was in the name of an individual principal. However, the BOE’s and DOS’ enforcement plans for recycling beyond FY 2001 are unclear.  In DOS’s response to Committee questions, DOS stated that it will continue its enforcement efforts until full compliance is consistently achieved by the public schools.  

The 2000 Draft SWMP states that the City Council provided funding for the enhancement of recycling education in the City schools (p. 42).  It also states that DOS and the BOE are developing a waste prevention and recycling curriculum. These statements require further revision to the 2000 Draft SWMP for two reasons.  First, the 2000 Draft SWMP does not identify the specific amount of City Council funding provided for recycling education in the City schools. It is also silent on the methods by which recycling and waste prevention components are to be introduced into the public school curriculum (i.e., does the BOE need approval by the State Education Department or Board of Regents) and the time frame for approval of this curriculum. 


b. Transit Authority (NYCTA)
The 1998 Draft SWMP stated that NYCTA has drop-off bins at NYCTA subway stations.  This statement was inaccurate and the Committee is pleased that it has been deleted but is not pleased to note that the NYCTA’s recycling effort is mimimal. In response to DOS' termination of the NYCTA’s free disposal service in March 1996, NYCTA has contracted with a private hauler for the post-collection separation of recyclables from subway stations.  However, it can be argued that the entire reference to NYCTA recycling should be deleted because DOS no longer collects NYCTA waste and recyclables and the legality of NYCTA’s post-collection separation recycling has been called into question. Further, the 2000 Draft SWMP states that under the new contract, the post-collection processing of recyclables must achieve a 40% (by weight) diversion level and DOS does not provide whether or not the NYCTA is in compliance.
c.  New York City Housing Authority (NYCHA) 

In the 1998 Draft SWMP it stated that NYCHA had a mixed paper/mixed metals recycling “pilot”.  However, the section did not explain the purpose and function of the pilot program, its scope and when the program began.  It was also unclear as to whether this “pilot” referred to the addition of mixed paper collection to materials recycled at NYCHA developments. In the 2000 Draft SWMP, the pilot program is not mentioned, but talks of an outreach survey that shows that residential recycling bins are generally contaminated with non-recyclables, and that mixed materials from recycling bins often end up in black garbage bags, collected with garbage. The 2000 Draft SWMP also fails to state the number of NYCHA developments that are currently complying with the City’s Recycling Law.

In the Committee questions to DOS regarding the 1998 Draft SWMP, the Committee asked DOS to clarify the status of mixed paper recycling at NYCHA developments and to provide the Committee will an overall status report on the number of NYCHA developments in compliance with the Recycling Law.  DOS explained that NYCHA’s program utilizes small recycling containers (i.e., 32 gallon and other slightly larger sizes) rather than dumpsters in order to allow NYCHA to clear any contamination of recyclable materials and to allow greater access to recycling at NYCHA buildings exits (note: in contrast, when dumpsters are used, DOS requires dumpsters to be placed at curbside, which is not near NYCHA buildings). DOS also stated that NYCHA’s mixed paper recycling program in The Bronx, which serves approximately 115,000 NYCHA residents, is not a pilot and that NYCHA had no plans (at the time of DOS’s response to the Committee) to discontinue the program.  Finally, DOS responded that all NYCHA sites have implemented recycling.  However, the 2000 Draft SWMP is not optimistic about NYCHA’s complying with the City’s Recycling Law.

The 2000 Draft SWMP does not provide a status report on NYCHA’s application for Clean Water/Clean Air Bond Act funding for the construction of storage space for recyclables and/or recycling containers.  In the City Council's Fresh Kills Report, the Council urged NYCHA to evaluate its eligibility for Clean Water/Clean Air Bond Act funding for the creation of storage space for recycling containers.  

Like DOS and the BOE, DOS and NYCHA have consistently failed to determine the actual amount of recycling tonnage generated by NYCHA developments. This issue was raised in the Council's Fresh Kills Report, where the Council called upon DOS and the NYCHA to submit a detailed recycling plan (e.g., including a survey of the tonnage placed out for collection at each of the NYCHA developments, which NYCHA developments do and do not recycle, a deadline of September 1998 for all NYCHA developments to recycle) to the Council in March 1998.   The Council has yet to receive a NYCHA Recycling Plan.  It is the understanding of Council staff that DOS and NYCHA do not believe it is feasible to survey the tonnage of recyclable placed out for collection by NYCHA developments.  The Council asked DOS why a survey of NYCHA recycling tonnage is not feasible and whether it believes all NYCHA developments were to have been recycling by September 1998.  In its response to Committee questions, DOS stated it has no means of directly measuring recycling tonnages.

3.   Pilot programs (section 2.1.7; p.45-51) 

a. Dual-Bin Truck

 The 1998 Draft SWMP states that the expansion of the Recycling Program to include mixed paper “requires a reassessment of whether this productivity measurement can be achieved on a wider scale [i.e., beyond the 5 Queens Districts, expansion to 3 districts in Staten Island and 2 districts in Brooklyn].”  It also states that “as the diverted tonnage increases, the Department will also consider using the [dual-bin] truck for co-collec[tion] of refuse and recyclables.”  The Committee is pleased that in the 2000 Draft SWMP one hundred (100) new dual-bin trucks were to have been delivered to DOS in the Spring and DOS will reassess the potential for the use of dual-bin trucks in many more districts. 

b.  Household Special Waste Collection
The 2000 Draft SWMP states that DOS’s special waste collection began in 1996 on Staten Island.  Under this program, Staten Island residents can bring the following items classified as “special waste” to DOS’s self-help bulk site: latex paint, motor oil, automotive batteries, motor oil filters, fluorescent light tubes and thermostats.  DOS issued bid solicitations for a contractor to operate the Staten Island site and to operate special waste collection sites planned for each of the City's other four boroughs.  The four new facilities are anticipated to have been established by July 1, 2000 and a contract has been awarded to remove and transport special waste for recycling from the drop-off sites in all five boroughs.

In the Council’s Fresh Kills Report, the Council urged DOS to reconsider the special waste program in favor of a comprehensive household hazardous waste (HHW) program and to seek funding the program through the Clean Water/Clean Air Bond Act. HHW includes, but is not limited to, drain cleaners, pesticides, herbicides, lighter fluid and asbestos.  DOS operated a HHW collections day in all of the five boroughs in 1993 and 1994.  The program was eliminated in FY 1995.   At that time, DOS contended that HHW waste collection days resulted in costly hazardous waste handling and permit requirements.  A HHW program would have two benefits: (1) reduce the amount of waste DOS may need to export; and (2) protect the public and sanitation workers from injury from exposure to dangerous material.  DOS’ minimal public education to date on proper management of HHW waste cannot guarantee the safe disposal of HHWs. 

4.  Legislative and Regulatory Initiatives (pp. 2.1.9, p 55-61)
According to the 2000 Draft SWMP, in 1997 the Department of Housing Preservation and Development (“HPD”) amended its rules governing tax-exemptions and tax-abatements under Section 489 of the Real Property Tax Law and Administrative Code §11-243 (formerly J-51-2.5) to include recycling and separation systems for multi-tenant dwellings among the categories of improvements eligible for tax abatement/exemption benefits.  The benefits for multi-unit building owners who provide improved recycling systems to their tenants is two-fold: (1) it provides a mechanism for obtaining a tax exemption and tax abatement; and (2) the tax exemption temporarily exempts property from the increase in assessed value which would otherwise occur as a result of installing a significant eligible improvement in the building.  

While these amendments are to be applauded, the 2000 Draft SWMP fails to explain when the recycling/separation system tax abatement/tax exemption program was implemented, how many tax abatements and tax exemptions have been granted and the dollar value of the abatements and exemptions granted, a description of the recycling and/or separation system receiving tax abatements/tax exemptions under the program, and the number of applications pending for the tax abatement/tax exemption. A copy of HPD’s amended rules was transmitted to the Committee on June 22, 1998, in a letter from DOS Commissioner John Doherty to Committee Chairman Stanley Michels regarding DOS’s response to questions raised at the Fiscal Year 1999 Executive Budget hearing.

It is also important to note that Administrative Code §16-316(a)(7) (part of Local Law 19) requires DOS, in conjunction with the Department of Buildings, to recommend revisions to the Building Code and to evaluate the feasibility of revisions that would require newly constructed buildings and buildings undergoing specified alterations to contain storage space, devices or mechanisms that facilitate source separation of recyclable materials.  DOS’ mandated compliance report submitted to DEC regarding the 1992 SWMP stated that this option was not feasible.  However, it has never been clear why such amendments to the Building Code are not feasible.  The Administration should re-examine this issue, especially in the case of City-owned or managed housing or in NYCHA-owned or managed buildings, where insufficient storage space and access to collection points for recyclable materials may have adversely impacted recycling participation.


The Committee is pleased to see the addition of recycling-related discussions titled “Recycling Program Expansion Rule Change for Generators of Commercial Waste”, Residential Recycling Rule Change” and “Recycling Program Expansion Rule Change for City Agencies and Institutions.” However, amending the rules is just one step in clarifying the meaning of source separation. If the rules are amended, the Administrative Code should also be amended in order for individuals to actually comply with the new clarified meaning. In section 16-303 of the Administrative Code, “source separation” for commercial waste is defined as “the dividing of solid waste into some or all of its component parts at the point of generation.” The Administrative Code further requires the generators of waste collected by private carters to separate out recyclables designated by DOS because the agency has determined that “an economic market exists for those materials.” DOS rules designate those recyclables (e.g., high-grade office paper) but allow the waste generator to commingle certain designated recyclables with specified other designated recyclables or specified non-designated materials. The waste generator is required to maintain that separation until collection by the private carter who is in turn required to maintain that separation. The transfer station that ultimately receives recyclables is thereafter required to assure that these materials are recycled or reused.  


However, this separation of recyclables is not always performed and, where performed, not always maintained. Consequently, many commercially-generated recyclables must be separated at transfer stations. 


Last year, Waste Management, Inc., one of the nation’s largest waste carters and owner of transfer stations in New York City, removed post-collection separation equipment for the sorting of recyclables from three of its largest transfer stations within New York City, as, we believe, did other transfer station operators.

Confusion exists at what the proper point of separation is -- at the point of generation or when the waste is brought to the transfer station and if the choice of source separation is the most efficient means of recycling.  The option of where the source separation occurs gives waste companies the choice on the method to use for recycling and the DOS and the companies need to clarify which method is the most efficient and effective means of recycling as well as clarify if there is such an option as to where the waste is being separated. The next step should be amending the Administrative Code as well as the Rules of The City of New York.

5.  Commercial Waste
a.  Trade Waste Commission Law
The 2000 Draft SWMP states that Mayor Giuliani proposed legislation that was enacted as Local Law 42 of 1996 -- The Trade Waste Commission Law (p.64).  This legislation created the Trade Waste Commission which oversees the operations of the private carting industry and establishes a regulatory framework that would create and sustain a competitive carting industry in the City, free from the influence of organized crime. However, the 2000 Draft SWMP does not acknowledge the role of the Council in passing this legislation.  Council Speaker Peter Vallone was the first-listed prime sponsor of the legislation.  

On September 17, 1999 the Committee held a hearing on the status of commercial recycling in the City. The primary purpose of this hearing was to examine the level of recycling of solid waste collected by private carters which collect and dispose of commercially-generated solid waste and to understand the enforcement efforts being made by the DOS and the Trade Waste Commission (TWC) against private commercial waste firms in New York City,. 

Based upon review of an article in the July 23, 1999 issue of Big Apple Garbage Sentinel (BAGS), a newsletter which covers recycling and garbage issues in New York City, Council staff was made aware of complaints relating to compliance with the City’s recycling law by the private carters and privately-owned waste transfer stations operators. This BAGS report focused on commercial recycling and the problems that the industry, as well as the monitors, are having supervising commercial recycling efforts. According to the BAGS article, DOS’s then most recent Recycling Diversion report indicated that commercial putrescible transfer stations diverted 27.4% less recyclable material from the waste stream in April of 1999 than in 1998. Only 4.1% of the putrescible commercial waste stream was recycled, as opposed to the prior year’s 10.5%. DOS responded to these allegations at the hearing and explained how putrescible waste, non-putrescible waste and fill material are recycled, how data relating to commercial recycling is obtained and verified and how the recycling diversion rate is calculated.

The Committee sought to seek clarification from DOS and the TWC as to who is responsible for monitoring the level of recycling undertaken by commercial carters, generators of private carter-collected waste and the private transfer stations and the enforcement efforts by City agencies to assure compliance by these entities with recycling requirements. While reviewing the legislation and talking with environmental advocates, there seems to be inconsistencies in the interpretation of the law by these two agencies such as who is in charge of monitoring and enforcing the recycling efforts of these private carters and privately-owned transfer stations. DOS appears to be the monitoring agency. 

The Committee also heard from environmental advocates who testified about the problems that they believe exist with commercial recycling in New York City. 


The Department of Sanitation defended the City's commercial recycling efforts amid accusations that the agency has turned a blind eye to falling rates.

Critics who testified at the hearing, citing data compiled by DOS on recycling rates at commercial transfer stations handling putrescible waste, said the citywide commercial recycling rate dipped to 4.2 percent in the fourth quarter of 1998. Of an average 7,400 tons per day processed by those transfer stations, only about 308 tons were diverted. They testified that in Brooklyn, where six transfer stations processed 54% of the commercial waste stream, the recycling rate in the fourth quarter fell to less than 1 percent.

Detractors also complained that recycling equipment recently removed from a transfer station with the agency's blessing further diminishes the system's capability for diverting recyclable materials from landfills.

But Martha Hirst, Deputy Sanitation Commissioner, said that critics failed to include all the components that measure the commercial recycling rate. By including construction and demolition debris and fill material into the calculation along with putrescible waste, as provided by State law, the City's commercial recycling rate was 57.8 percent in the first three months of 1999, Hirst said.

The seemingly low rates at the transfer stations are the result of haulers taking recyclables directly to material recovery facilities or to businesses that buy them, which the City does not track. Transfer station owners' choosing not to further separate trash is simply a business decision, she said. She further testified that there is no evidence that recyclables are being commingled at the transfer stations and that the agency inspects those operations once per month. 

That conclusion is not shared by all. Barbara Warren, an advisor to the Organization of Waterfront Neighborhoods, which is battling the City on its waste-handling plans, said most commercially-generated metal, glass, plastic and paper is commingled with other commercial trash when it is taken to transfer stations. She characterized the Sanitation Department's decision to modify a permit and allow a transfer station to remove recycling equipment is “very disturbing.” 


Most of the environmental advocacy groups feel that we are losing more of our recycling infrastructure, and that the City appears unconcerned. The Committee feels that the section on the commercial waste in the 2000 Draft SWMP should be expanded to include a discussion of the recycling rate for commercial waste haulers and transfer stations. 

    b.  Proposed Private Transfer Station Siting Rules
 Local Law 40 of 1990 requires that the “draft text of the final rule proposed to be published in the City Record” be submitted to the Council for review and provides the Council with a thirty day comment period (Administrative Code §16-131(e)).  DOS transmitted a copy of the Proposed Final Rule and a Negative Declaration pursuant to SEQRA on the Proposed Final Rule to the Council on August 21, 1998.

The Proposed Final Siting Rule was the subject of a Committee hearing on September 16, 1998.  In addition, on October 19, 1998, Committee Chair Stanley Michels submitted a letter to DOS requesting that DOS rescind publication of its final transfer station siting rule until, at a minimum, the Committee and DOS can resolve a detailed list of Committee concerns regarding the final rule that are set forth in the letter. DOS responded to this request by a letter but never rescinded the rules. The 2000 Draft SWMP (p. 66) states that in October 1998 the Department’s final transfer station siting rule became effective, without the Council’s approval or resolution of the Committee’s concerns.

In terms of the 2000 Draft SWMP, the discussion of private transfer station siting rules should not be addressed in the “Recycling” section of the Draft.  The applicability of transfer station siting rules is not limited to non-putrescible solid waste transfer stations at which recycling may occur.  On the contrary, the purpose of siting rules is to address the impact of the operation of all categories of transfer stations on the quality of life of a community, not just putrescible solid waste transfer stations that handle food waste and other organic material.  The operational issues of concern regarding both putrescible and non-putrescible solid waste transfer stations include truck traffic, odors and noise.  To that end, Local Law 40 requires the siting rules to address the proximity of private transfer stations to each other, residential premises and/or other appropriate premises.  

In light of the Giuliani Administration’s plans to export residential waste generated in Brooklyn and Queens via private transfer stations in those boroughs and the possibility of new private transfer stations being constructed to facilitate this export, the private transfer station rule has significance independent of the “Recycling Section” of the 2000 Draft SWMP.    Accordingly, the private transfer station siting rules would be more appropriately addressed in its own independent section of the Draft or in section 2.5, which governs the interim export contracts. The same request was made in the Committee’s comments on the 1998 Draft SWMP.

6.  Waste Prevention (section 2.3; pp.80 to 90)
This section of the 1998 Draft SWMP refered to DOS’ contract with Science Applications International Corporation (SAIC) for waste prevention and recycled product research, which the Draft Modification states will lead to research and recommendations being issued in August 1999.  More specifically, DOS stated that research in the areas of procurement policy and building materials with recycled content will be issued during an unspecified time “during 1998.”  

The 2000 Draft SWMP released in May 2000 included an annotated list of research reports on waste prevention and recycled product purchasing that were scheduled for release by June 30, 2000, but when finally released was dated Spring, 2000.  These reports, held at DOS for more than two years after research was completed and after repeated promises for earlier release, are the result of a several year, $3.2 million research project implemented by SAIC.  

Despite the fact that the reports were not issued until September 2000, they should be considered as a part of the Council’s deliberations on the SWMP.  It is essential that the City take advantage of the unique opportunity created by the closure of Fresh Kills to reevaluate its approach to waste management and invest in waste prevention, environmental protection and resource efficiency.   By doing so, the City can stem the tide of its enormous and growing waste stream and reduce export costs dramatically.  According to estimates provided by the Independent Budget Office, the Department of Sanitation’s budget for 2001 will be a whopping $996 million – an increase of nearly 75 percent over the 1997 budget.  DOS attributes this increase primarily to the costs of export.  

On October 17, 2000 DOS testified before the Committee about the conclusions in those reports and the efforts that will be made to increase waste prevention in the City. They also testified that they would be looking at the consultant’s reports and incorporating many of the recommendations into the 2000 Draft SWMP. After the hearing, the NYC Waste Prevention Coalition (WP Coalition) assembled a brief analysis of the most substantive reports to aid the City Council and DOS in its review of waste prevention issues.  This analysis will help identify the most useful information the reports contain, and offer ideas on how they can be used to map out an effective waste prevention strategy for the City.  The appendices provide direct references in the reports that support the implementation of the WP Coalition’s Waste Prevention Action Plan, and identify areas that need further investigation or review. A copy of the report may be obtained through the NYC Waste Prevention Coalition.  


a.  Waste Prevention issues Not Addressed in the Draft SWMP

Two issues are noticeable by their absence from the waste prevention discussion in the 2000 Draft SWMP.   First, the Draft does not propose any waste prevention and recycling procurement legislation. Committee Chairman Michels sponsored Int. No. 482 (“former Int. No. 509”), which proposes to incorporate waste prevention into the City agency procurement process and to enhance the City procurement of recyclables and goods made from recyclable materials.  On May 26, 1998, the Administration kept its commitment to provide meaningful comments on former Int. No. 509 by submitting a draft version of an “Int. No. 509” style bill to the Committee.  The Administration’s draft bill is remarkably similar to former Int. No. 509, which the Administration had – over the last few years - contended would be difficult to administer and implement. Int. 482 is a combination of the original Int. 509 and the Mayor’s draft bill. The Committee held a hearing on Int. 482 on April 14, 2000. Neither DOS nor the Department of Citywide Administrative Services (DCAS) attended.

Second, while the 2000 Draft SWMP states that Mayoral Directive 96-2 regarding City agency waste prevention has been implemented (see p. 87), it is silent on the precisely how much City agency waste reduction, if any, is attributable to the directive or how this is to be measured.  For instance, Mayoral Directive 96-2 required the DCAS and the Mayor's Office of Contracts to develop plans for the incorporation of feasible waste prevention measures into City procurement by March 1997 and to commence their implementation by March 1998.  The Draft does not state whether these plans were developed and implemented in a timely manner and, if so, what these plans require.  

7.  Fresh Kills Closure Activity (section 2.6; pp. 96 to 106).  

a. Absence of a Status Report on Implementation of Fresh Kills Task Force Report (“Task Force Report”) Recommendations

The 2000 Draft SWMP does not contain a section on the recommendations of the Task Force Report and therefore fails to address the extent to which the recommendations accepted by the City have been implemented or are going to be implemented.  At the time the Fresh Kills Task Force was formed, its mandate was two-fold: (i) to develop an accelerated closure plan for the Fresh Kills landfill; and (ii) outline various disposal options for the residential waste generated in the City.  The Task Force Report was the first step in the development of a closure plan and the examination of disposal options for residential waste.  It is imperative that the 2000 Draft SWMP contain a chart and/or milestones and/or substantive discussion indicating the deadline for implementation of Task Force Recommendations, their date of implementation, a short explanation of how the recommendation was implemented and, if a Task Force Recommendation was not implemented, a short explanation of why it was not implemented.  Timely implementation of Task Force Recommendations is one indicator of whether the City will be able to meet the State Law mandate to close the Fresh Kills landfill by January 1, 2002.

b. Fresh Kills Closure Implementation Plan 

The 2000 Draft SWMP states that the sequence of fill plan (i.e., stability of the soils underlying the landfill/prevent erosion of side slopes) and progressive closure activities will be detailed in the Fresh Kills closure implementation plan.  However, the Draft does not indicate when the Fresh Kills closure implementation plan will be released and what public review, if any, the closure implementation plan will undergo.  In addition, the Draft does not address whether the closure implementation plan will be part of a renegotiated Fresh Kills consent order and fails to provide a status report on the renegotiation of the Fresh Kills consent order in general.

  c.  Leachate Control and Landfill Gas Emissions Control, Recovery and Monitoring
  The 2000 Draft SWMP describes the leachate collection and containment system, but it fails to state the amount of leachate generated currently by the Fresh Kills landfill and how much of that leachate is currently not able to be treated by the leachate treatment plant. The Committee will ask DOS questions about the composition and quantity of leachate that is currently released untreated into the local ground water.

With regard to landfill gas emissions control, recovery and monitoring, the 2000 Draft SWMP describes the operations being undertaken by GSF Energy, LLC, with whom DOS has entered into a 20-year concession agreement for the operation and maintenance of the landfill’s gas flaring and gas recovery operations and the expansion of the gas recovery and processing facility. The Committee will ask the Department to discuss its gas operations in more detail, specifically the precautions being taken to ensure that underground landfill gases do not migrate offsite where they can adversely affect basements and other subterranean structures. 

�


Summarize predominant themes which emerged during the hearing, as stated by both witnesses and Council Members.





Example 	According to FDNY Deputy Commissioner William Feehan, due to operational concerns the FDNY does not support mandating the installation of carbon monoxide detectors in residential and/or commercial settings.  The FDNY believes that carbon monoxide detectors presently available on the market are overly sensitive and unreliable.  Mandating their use would precipitate a dramatic increase in false-alarms.





In contrast to this position, Council Member Gifford Miller suggested that concerns about the reliability of carbon monoxide detectors may be misplaced.  Council Member Gifford underscored his position by using the City of Chicago, which mandates the installation of carbon monoxide detectors, as an example.  He stated that Chicago is so pleased with the impact of its carbon monoxide detector legislation that it is presently considering expanding the classes of structures requiring such devices.
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