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          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 CHAIRPERSON GENNARO: Welcome,

          3  everyone. My name is Jim Gennaro, Chairman of the

          4  Committee on Environmental Protection, and here is

          5  Mr. Sturcken.

          6                 Thank you all very much for coming to

          7  today's hearing on the Fiscal 2003 budget. We all

          8  know why we're here, we're going to hear testimony

          9  from DEP and others about their budget.

         10                 This is certainly a very tough budget

         11  year. We look forward to hearing from DEP, the

         12  wonderful presentation that they always give, and

         13  we're very fortunate to have the whole brain trust

         14  here. So, I'm thankful for that, thankful to have

         15  you all here.

         16                 But this is a day we're going to step

         17  up and tackle some of the financial issues that we

         18  have before us, but I'm going to kind of indulge in

         19  a few moments of personal privilege, if I could, as

         20  Chair, to make a special recognition and special

         21  tribute, if you will, to Commissioner Joel Miele,

         22  who for the last six years has shepparded this

         23  agency through some very, very interesting times,

         24  words like cryptosporidium, you know, the Memorandum

         25  of Agreement, Coalition of Watershed Towns,

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            4

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  Riverkeeper, you know, all these things that we've

          3  been through over the last six years, watershed

          4  regulations, setbacks, and everything that we've all

          5  -- that you all have done, I would like to say that

          6  we did it together, but you guys really did it, and

          7  we were sort of here looking on, helping to, you

          8  know, bring some value added, and I hope we did

          9  that.

         10                 But I would like to certainly pay

         11  special tribute to the Commissioner for his long

         12  tenure to DEP, serving for almost six years is a

         13  very long, you know, rough road in this business.

         14  Before that Commissioner of the Buildings

         15  Department, another tough, tough job. I wouldn't

         16  want that job, but he took it on and did great work

         17  there, as well. I know he served on the Planning

         18  Commission for, I guess as the Queens representative

         19  to the Planning Commission, was chair of Community

         20  Board 10? Community Board 11?

         21                 COMMISSIONER MIELE: Ten.

         22                 CHAIRPERSON GENNARO: Ten. For how

         23  many years?

         24                 COMMISSIONER MIELE: Twelve years.

         25                 CHAIRPERSON GENNARO: Twelve years.
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          2  And as someone who has served on the board myself,

          3  never having risen to chair, but all the good

          4  community work. I know of your involvement with

          5  cerebral palsy, I see you at those functions, and I,

          6  you know, and on behalf of everyone involved in that

          7  issue, I thank you. You're probably involved in many

          8  other causes, as well. So, it's kind of a

          9  bittersweet moment, that this will be I guess your

         10  last time before this Committee, and I want to

         11  commend you for all the work that you've done, and

         12  the team that you've put together, which hopefully

         13  will stay in place. Hopefully, knock on wood, will

         14  stay in place. So I do hope that the new

         15  Commissioner, I hope that he's able to fill your

         16  shoes, and we look forward to a working relationship

         17  with him of course. But if I could really indulge

         18  the members of the Committee and the staff to give a

         19  little bit of a round of applause to the

         20  Commissioner for all the work that he's done.

         21                 So, thank you very much. God bless

         22  you and whatever you do from here, hopefully you

         23  will continue to serve the City and its residents,

         24  either in government or your work for charities and

         25  so on. So, I thank you so much for that, and I would
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          2  just like to recognize the other Council Members

          3  that are here.

          4                 We have Council Member DeBlasio from

          5  Brooklyn, Council Member Vallone from Queens, Omi

          6  Litman, the Analyst for the Committee. He got my old

          7  job, huh? And we're joined by Latania McKinney from

          8  our Finance Division, and with all that said, I

          9  would like to call upon you to -- oh, one second.

         10  And we have Council Member Serrano, who I understand

         11  is on his way in here as well.

         12                 So, without further ado, I would like

         13  to introduce Joel Miele, and so I'd ask you to, I

         14  guess for the last time -- oh, you know, we've got

         15  to -- you know what, we're going to suspend the

         16  swearing ritual today. We're not doing that today,

         17  okay? Ordinarily that's our thing, but we're not

         18  doing it today.

         19                 So, thank you very much,

         20  Commissioner. I would like to ask you to identify

         21  yourself for the record and proceed with your

         22  testimony.

         23                 COMMISSIONER MIELE: Good morning,

         24  Chairman Gennaro, and members of the Environmental

         25  Committee. My name is Joel A. Miele, Sr.,
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          2  Professional Engineer. I'm Commissioner of the New

          3  York City Department of Environmental Protection,

          4  and I thank you very much for the introductory

          5  remarks. It's been a remarkable six years for me at

          6  this agency, and I can tell you that this City and

          7  the people who live in it and recreate it are well

          8  served by the people who support it.

          9                 With me this morning, are Diana

         10  Chapin, First Deputy Commissioner on my right;

         11  Charles Sturcken, Chief of Staff and Special Counsel

         12  on my far left; and Joe Singleton, who is our budget

         13  person, to my immediate left.

         14                 During the course of the hearing

         15  other staff will join us here at the table, and I'll

         16  introduce them at that point in time.

         17                 In the interest of brevity, my

         18  prepared statement does not discuss the eight topics

         19  mentioned in your letter dated March 13th of 2002,

         20  we will of course be happy to discuss those matters

         21  in detail and response to questions.

         22                 We did get a series of questions that

         23  we're prepared to talk about today and we will, but

         24  my prepared remarks are limited to a short

         25  explanation of the program enhancements and the PEGs
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          2  noted in the financial plan.

          3                 The two significant budget

          4  enhancements are listed below, and I'll explain each

          5  of them in a little more detail in a moment.

          6                 The first is the addition of 59

          7  temporary positions related to the drought; and the

          8  second is the addition of 31 permanent positions

          9  related to regulatory compliance, primarily in the

         10  area of health and safety requirements in the

         11  bureaus of water supply and water and sewer

         12  operations.

         13                 Before I explain these two items I'd

         14  like to make clear now that these enhancements will

         15  not require additional funding from water and sewer

         16  rates, since the enhancements are being funded

         17  internally.

         18                 At this point I think a short

         19  digression on the source of DEP funding will help

         20  improve the Committee's understanding of our budget

         21  actions.

         22                 As some members may know, the costs

         23  of operating and maintaining the water and sewer

         24  system, including debt services costs for bonding

         25  related to water and sewer infrastructure, are not
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          2  paid from the City's General Fund.

          3                 They are paid out of the water and

          4  sewer fees which are a much more stable revenue

          5  source than the various taxes that support the

          6  General Fund.

          7                 The only parts of DEP's budget that

          8  do come from the General Fund are the Environmental

          9  Control Board and the Bureau of Environmental

         10  Compliance.

         11                 As I will explain in a moment, those

         12  areas of the agency were subject to peg targets that

         13  did not affect the parts of the agency funded by

         14  water and sewer rates.

         15                 Even though our water and sewer

         16  programs are revenue-funded, and DEP is able to fund

         17  needed enhancements, we are working within our

         18  existing budget by using vacancies.

         19                 For example, DEP needs staff for a

         20  variety of drought-related tasks. Among those tasks

         21  are maximizing the water drawn from the New Croton

         22  Aqueduct; expanding leak detection; reducing

         23  consumption by working with our customers on

         24  conservation; and, enforcing prohibitions in the

         25  water use regulations that take effect in a drought
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          2  emergency. For these and other drought-related

          3  tasks, DEP has added 59 positions to the FY '02 and

          4  '03 budgets.

          5                 To pay for these positions, DEP will

          6  temporarily reallocate 59 vacancies from elsewhere

          7  in the agency. At the cessation of the drought, the

          8  59 positions will revert to their original

          9  allocation.

         10                 There are also $4 million in

         11  additional  FY '02 other than personnel services

         12  (or, OTPS) costs attributable to the drought. These

         13  costs are for pumping contracts, chemical treatment,

         14  electricity and outreach materials. These OTPS costs

         15  will be paid for by using $4 million of surplus

         16  funds.

         17                 The other significant category of

         18  budget enhancements consists of 31 permanent new

         19  positions in the two bureaus of the agency that have

         20  responsibility for drinking water supply and

         21  distribution: The Bureau of Water Supply, and the

         22  Bureau of Water and Sewer Operations. These 31

         23  positions will include engineers, project managers,

         24  scientists and technical staff who improve the

         25  agency's ability to monitor compliance with the
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          2  ever-growing demands of state and federal

          3  regulation. To provide for these 31 positions, DEP

          4  will permanently reassign 31 vacancies from the

          5  agency's overall headcount.

          6                 The 59 positions for drought

          7  management and 31 positions for regulatory

          8  compliance are the two significant changes pertinent

          9  to the parts of the agency responsible for the

         10  operation of the water, sewer and wastewater

         11  systems.

         12                 The remainder of my statement is

         13  devoted to an explanation of the PEG's which affect

         14  the Environmental Control Board and the Bureau of

         15  Environmental Compliance, the only two areas of the

         16  agency whose budgets are supported by tax levy

         17  funding, not water and sewer fees. Like other tax

         18  levy-supported City programs, these two DEP bureaus

         19  submitted a list of expense reductions and revenue

         20  increases required to meet PEG targets.

         21                 For ECB and the Bureau of

         22  Environmental Compliance that list consisted of the

         23  following items:

         24                 - An increase in the issuance of

         25  ECB-returnable violations is expected to increase
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          2  ECB's revenue by approximately $2 million over the

          3  current baseline. With the exception of an offset of

          4  $900,000 to meet adjudications costs, the remainder

          5  was applied to meet ECB PEG's.

          6                 Second, due to delayed hiring at ECB

          7  and the Bureau of Environmental Compliance, personal

          8  services accruals of $900,000 are available for

          9  PEG's.

         10                 Third, an $850,000 reduction in

         11  planned OTPS funding for the Pelham Bay landfill was

         12  also available since the landfill work has remained

         13  capital-eligible for longer than originally

         14  anticipated.

         15                 Fifth (sic), an increase of

         16  approximately 10 percent in the schedule of

         17  penalties for violation of the Asbestos Control

         18  Program regulations will generate a recurring

         19  increase of approximately $200,000 over current

         20  projections for revenue from asbestos penalties.

         21                 Sixth, employee fringe benefit costs

         22  are now estimated to be $5.4 million higher than

         23  anticipated. Personnel costs for employees whose

         24  work is related to the water and sewer system are

         25  initially paid from the City's cash flow subject to
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          2  reimbursement from the water and sewer fees

          3  collected by DEP on behalf of the Water Board. As

          4  the costs of fringe benefits are adjusted, the City

          5  must "bill" the Water Board for any changes in

          6  fringe benefit costs that are connected with the

          7  water and sewer system.  That "bill" for $5.4

          8  million is an increase in City revenues submitted as

          9  part of our PEG.

         10                 And, finally, an additional $1

         11  million increase in miscellaneous revenue completes

         12  the list of PEG items. A significant portion of that

         13  $1 million comes from the sale of timber salvaged

         14  from watershed areas.

         15                 That concludes my prepared remarks on

         16  the Financial Plan. DEP is fortunate in that the

         17  stable revenue stream provided by water and sewer

         18  fees allows us to continue to make needed

         19  investments in our water and sewer infrastructure,

         20  even in difficult economic times.

         21                 Those investments represent DEP's

         22  continuing commitment to the future of our great

         23  City.

         24                 I thank you for the opportunity to

         25  testify. I and my staff look forward to your
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          2  questions, and if you'd like, we can take the list

          3  of questions you gave us and go through them

          4  one-by-one if you'd like, and then we can take

          5  specific exception questions.

          6                 We got a list of questions dated

          7  March 20th.

          8                 CHAIRPERSON GENNARO: Yes, right.

          9                 COMMISSIONER MIELE: If you'd like we

         10  could run through those.

         11                 CHAIRPERSON GENNARO: Right. I just

         12  wanted to make sure you got the latest. The latest

         13  is the one that was yesterday.

         14                 Yes, I guess we could. You know what,

         15  I might want to bounce around a little bit.

         16                 COMMISSIONER MIELE: Fine.

         17                 CHAIRPERSON GENNARO:  So why don't we

         18  just do it that way.

         19                 COMMISSIONER MIELE: Okay.

         20                 CHAIRPERSON GENNARO: But thanks for

         21  your offer just the same.

         22                 I do want to ask some from that list,

         23  but something sort of jumps out at me, and I just

         24  would like to indulge for just a second about --

         25  tell me about the timber salvage from watershed
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          2  areas.

          3                 Of course, we will just ask before

          4  you present testimony, if you identify yourself for

          5  the record.

          6                 COMMISSIONER MIELE: This is Dr.

          7  Michael Principe, who runs the watershed.

          8                 CHAIRPERSON GENNARO: Sure. Welcome,

          9  Michael.

         10                 This is kind of a fun day, I get to

         11  say nice things to the Commissioner, I get to hear

         12  about timber. These are all good things.

         13                 Tell us about the timber, what's

         14  going on. I know it's maybe not a big item in the

         15  whole bailiwick of the budget, but --

         16                 DR. PRINCIPE: My recollection on this

         17  was there was a storm event, sort of actually

         18  localized wind storm that took down a number of

         19  trees in the Canonsville Reservoir basin, a large

         20  side of a hillside, and we brought in a contractor

         21  to actually remove a number of the trees, and we

         22  were able to salvage quite a bit of timber based on

         23  that storm, and these are the funds that were

         24  generated for that.

         25                 COMMISSIONER MIELE: That storm had
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          2  been described as a micro-tornado. It was a very

          3  localized storm, but it took down virtually

          4  everything in that particular area.

          5                 CHAIRPERSON GENNARO: Oh, I see.

          6                 COMMISSIONER MIELE: We had a fire

          7  risk with leaving the material there. Here's the one

          8  case where bad weather gave us kind of a windfall.

          9                 CHAIRPERSON GENNARO: Right. But there

         10  are no other routine timbering operations, of

         11  course, we want to keep the trees --

         12                 DR. PRINCIPE: We're actually looking

         13  at that through the watershed agricultural and

         14  forestry program. We have a watershed forestry

         15  program now. We're working with foresters to develop

         16  forestry management of the watershed. We have these

         17  educational forests that we set up, sort of these

         18  laboratories to instruct local foresters and

         19  techniques, and working with -- it's Massachusetts

         20  Water Resource Authority, which they have an

         21  extensive forestry program in their watershed area.

         22                 CHAIRPERSON GENNARO: SUNY has one,

         23  too, right? Doesn't SUNY Purchase have something

         24  like that? Or am I wrong on that? Whatever.

         25                 DR. PRINCIPE: Working in conjunction
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          2  with NWRA we're developing a program, as well, to

          3  look at managing the forest as a way to protecting

          4  and improving water quality. And we've done that as

          5  part of our dam rehabilitation contracts in the East

          6  of Hudson District, we've worked in some civil

          7  culture work along the shorelines of the reservoirs

          8  to improve buffer areas.

          9                 COMMISSIONER MIELE: It's important to

         10  recognize this is not a revenue producing aim, the

         11  aim here is to improve the forest. Any revenue that

         12  comes out of it over the expenses is incidental. It

         13  was windfall in the case of the storm, but we're not

         14  looking for that --

         15                 CHAIRPERSON GENNARO: Sure. I was just

         16  curious when I saw that because it was something new

         17  to me. I've been working on these issues for a long

         18  time, and it sort of jumped out at me.

         19                 Let me just talk a little bit about

         20  the possible budget impacts of the Jamaica water

         21  service wells that we intend to reopen to sort of

         22  bring on some new water resources, and I know that

         23  the plan, as I understand it, probably won't go into

         24  the next budget year, but I think it's this budget

         25  year, $6 million in equipment to, you know, filter
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          2  out contaminants and I just want to state that I'm

          3  getting a fair amount of calls on this about it.

          4                 COMMISSIONER MIELE: I've lost Dr.

          5  Principe. I'd like him back here again to explain

          6  what is necessary to bring those wells on line from

          7  a public health standpoint.

          8                 CHAIRPERSON GENNARO: Sure. Let me

          9  just kind of set the stage for a second here. At our

         10  hearing on February 25th, when this plan was first

         11  broached, we were pumping something like ten or 11

         12  million gallons a day from the wells. We want to

         13  bring it ultimately up to 50 or thereabouts, meaning

         14  about 40 million gallons in, you know, new capacity.

         15                 Your agency did provide to this

         16  Committee a, you know, schematic diagram, it was a

         17  flow chart, if you will, that kind of had a couple

         18  different columns on it, and it sort of broke out

         19  the wells, I guess they're in different status,

         20  these wells are available, these wells aren't quite

         21  available, these wells would need a fair amount of

         22  work, in terms of upgrading the quality of the

         23  water, and one of the things that sort of came out

         24  at the hearing, at least it was my understanding,

         25  certainly it's been talked about in the media since
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          2  then, is that, of course, the overtime, some of the

          3  wells in the area have been shut down due to odor,

          4  color and taste issues, but of course, other wells

          5  had, you know, some kind of contamination problem, I

          6  guess to varying degrees. I think some wells are

          7  actually shut down for that purpose, maybe in other

          8  wells there were hints of some of these chemicals or

          9  there were spills nearby that might have

         10  contributed, or maybe in some cases it was kind of

         11  precautionary because there might be contaminants

         12  and other wells were sort of like outright

         13  contaminated. So, the calls that I'm getting, and my

         14  concerns are that those wells that were closed down

         15  for any kind of contamination reason, or maybe

         16  suspected of having contaminants in them or near

         17  them, that is completely a separate category from

         18  those wells that had odor color or taste issues but

         19  didn't have any sort of like real like water quality

         20  problems.

         21                 And, so, in order for us here to do

         22  our job and talk to our constituents, people who are

         23  coming to me, including, you know, members of the

         24  Assembly and local officials and community boards

         25  and so on, they have a lot of concerns about wells
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          2  that may be contemplated for bringing back on line

          3  that actually had contamination in them, per, you

          4  know, MTB, whatever. And I have concerns along that

          5  way, too, because I don't know what kind of

          6  filtration device has been contemplated. And we did

          7  send out a letter, although it was late last night,

          8  I certainly don't expect you to be able to respond

          9  to it, you know. And we really need to know, sort

         10  of, I guess sort of like the full scope of wells

         11  that, you know, you intend to bring on line, and

         12  which of those wells had something other than just

         13  an odor color or taste problem.

         14                 Anything that gets into the realm of

         15  like outright contamination or suspected

         16  contamination, and the people in the area have a lot

         17  of concerns about it. And, so, my question for you

         18  is, to the extent that you can answer it now, fine,

         19  to the extent of later on today, or tomorrow, or

         20  whatever, but we really have to know the locations

         21  of the wells that, you know, had contamination

         22  problems, and I guess the scope of the

         23  contamination, was it closed down because of a

         24  particular contamination problem, or there was just

         25  like maybe a spill nearby that could possibly get
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          2  into the well? So, we really have to know that, and

          3  to the extent that you're able to speak to that now,

          4  or just we can kind of agree on when we can get the

          5  information.

          6                 It's critical, because I'm getting

          7  calls from -- I'm Chairman of the Committee, I'm

          8  getting calls from Bill Scarsboro, I'm getting calls

          9  from like all kinds of people on this.

         10                 COMMISSIONER MIELE: There's enormous

         11  amounts of misinformation out there, and,

         12  unfortunately, the one good article I saw, I thought

         13  we had a copy of it here, it's a Daily News article,

         14  which is an excellent article on it. And we'll get

         15  you a copy of --

         16                 CHAIRPERSON GENNARO: The one from

         17  yesterday?

         18                 COMMISSIONER MIELE: Yes.

         19                 CHAIRPERSON GENNARO: I saw that.

         20                 COMMISSIONER MIELE: That probably

         21  tells the story.

         22                 What I'd like to do is, Dr. Principe

         23  can give you the information about what our concerns

         24  are. He is the one who tells us with our regulators

         25  whether it's all right to turn the well on or turn

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            22

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  the well off. But I think, you know, in practice you

          3  have to recognize that a well needs to be

          4  periodically tested. We obviously do that since

          5  we're supplying fairly large quantities of water out

          6  of a well, and the answer is, for various reasons a

          7  well may go out of service because there's something

          8  wrong with what water is coming out of it, then it

          9  gets shut down.

         10                 No contaminated well is operated into

         11  the system ever, okay? And part of what we're

         12  dealing with here is, when we took over the Jamaica

         13  Water Supply Company, it was simpler for us to

         14  replace some of the wells which Jamaica might have

         15  worked on to put back in service by providing the

         16  water from the watershed. With the drought condition

         17  that we've got, we have to actually look at that

         18  again, but the bottom line is, we don't put any

         19  contaminated wells on line and I'll ask the doctor

         20  to go through what he has to put up with at this

         21  point.

         22                 CHAIRPERSON GENNARO: But just for

         23  clarification, so I'm clear. But it was my

         24  understanding that at least part of how we get to 50

         25  million gallons a day, that is the, you know, 40
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          2  million extra gallons that we want to bring on,

          3  would involve the use of wells that have, at least

          4  some of the wells that have at least some problems,

          5  other than just odor, taste and color.

          6                 COMMISSIONER MIELE: Many wells that

          7  are production wells have in the raw water, as do

          8  many water supplies, problems within that water. The

          9  process to take out --

         10                 CHAIRPERSON GENNARO: The problem is

         11  to find some kind of contaminant in the water.

         12                 COMMISSIONER MIELE: Whatever kind of

         13  contaminant or undesirable --

         14                 CHAIRPERSON GENNARO: But I really

         15  want to focus --

         16                 COMMISSIONER MIELE: Those have to be

         17  stripped out and always area stripped out before the

         18  well is used for production. So, there has to be a

         19  process, call it a purification process, if you

         20  will, and that varies depending upon where the water

         21  is coming from and what the quality of the water is

         22  as it comes out of the ground.

         23                 CHAIRPERSON GENNARO: And the process

         24  could be, you know, stripping, to get rid of like

         25  the volatiles or it could be --
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          2                 COMMISSIONER MIELE: Absolutely.

          3                 CHAIRPERSON GENNARO:-- Carbon

          4  absorption, or whatever.

          5                 But I just want to be clear about

          6  that. I get a lot of questions from people who say,

          7  look, you know, we don't mind odor, color and taste

          8  problems, we'll live with it, but we're talking

          9  about, you know, MTB and perc --

         10                 COMMISSIONER MIELE: We mind them. We

         11  want to eliminate them.

         12                 CHAIRPERSON GENNARO: So, I mean, just

         13  for the purposes of being clear, there are some

         14  wells in the site that -- the way we get the 50

         15  million gallons a day means that we have to tap some

         16  of the wells that we're going to be talking about

         17  things like perc and MTB, is that --

         18                 COMMISSIONER MIELE: We'll give you a

         19  presentation on operationally how we're going to do,

         20  after Dr. Principe gets finished. We'll give you,

         21  first of all, the health considerations, because

         22  they override everything else, and then we'll tell

         23  you how we propose to do this.

         24                 Now, this is not going to happen in

         25  the next six months. This is a multi-year program.
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          2                 CHAIRPERSON GENNARO: Oh, because your

          3  testimony at the last hearing was that we're going

          4  to try to get it up to 50 MGD by the summertime.

          5                 COMMISSIONER MIELE: We're expecting

          6  to get up to 20 million gallons per day in the next

          7  three to four months, say. The balance of it will

          8  take much longer. It may require the driving of new

          9  wells.

         10                 CHAIRPERSON GENNARO: Okay, fine.

         11                 COMMISSIONER MIELE: And we'll work

         12  from there.

         13                 CHAIRPERSON GENNARO: Okay, this is

         14  not going to become an oversight hearing on just

         15  these wells. I know it's a budget hearing, but I

         16  think it's important enough I'm getting enough calls

         17  --

         18                 COMMISSIONER MIELE: We're upset by

         19  the misinformation out there.

         20                 CHAIRPERSON GENNARO: Right. And I

         21  think it's important. There's been a lot of stuff.

         22  There's been, as you know, the TV and radio and all

         23  kinds of stuff.

         24                 COMMISSIONER MIELE: We agree.

         25                 CHAIRPERSON GENNARO: Mike, okay.
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          2                 COMMISSIONER MIELE: If I may, one

          3  second?

          4                 CHAIRPERSON GENNARO: Sure.

          5                 COMMISSIONER MIELE: Before Mike gets

          6  into it. I think what we need to agree upon is the

          7  fact that I'm not really comfortable giving precise

          8  location of wells.

          9                 That's a security issue, and again

         10  what I'd like to do is we'll give it to you in

         11  generalized conditions, and I hope you'll understand

         12  that, okay?

         13                 CHAIRPERSON GENNARO: Yes, maybe not

         14  here. Maybe at a meeting or something. But at a

         15  minimum I would have to know --

         16                 COMMISSIONER MIELE: Yes. Okay.

         17                 CHAIRPERSON GENNARO: At a minimum I

         18  would have to know, just so you know what I'm

         19  interested in, and I think my letter speaks to it,

         20  is that one category is odor, color and taste

         21  problems. Fine. The other category is MTB, perc, you

         22  know contamination, expected contamination, that's a

         23  different story. I've got a lot of concerns about

         24  that and people are --

         25                 COMMISSIONER MIELE: I think we can
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          2  put those to rest.

          3                 CHAIRPERSON GENNARO: And I think that

          4  those are seemingly in the mix, like maybe not for

          5  the first wave, but is it your testimony that these

          6  wells aren't being considered?

          7                 COMMISSIONER MIELE: No. What I'm

          8  saying to you is that any well that is going to be

          9  considered will meet the standard that Dr. Principe

         10  will give to you and that our oversights expect the

         11  well to meet, and that we have to look at them

         12  singly and individually to determine what's

         13  necessary to bring them to whatever condition the

         14  raw water is in, to whatever condition the

         15  distributed water is in, which is obviously going to

         16  meet the standard. Some wells may never be reopened,

         17  some wells, because of contamination locally around

         18  them, may be much too expensive to reopen. We may

         19  end up drilling new wells and then testing the

         20  quality of that water.

         21                 There's a large aquifer out there.

         22                 CHAIRPERSON GENNARO: Right.

         23                 COMMISSIONER MIELE: There's an

         24  enormous area, two counties of the City of New York,

         25  Brooklyn and Queens. So we'll look at that.
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          2                 But when the doctor tells you what we

          3  go through before we put this water on line, and

          4  then the operational people tell you what the

          5  program for that is, I think you'll have a much

          6  better feeling for it.

          7                 CHAIRPERSON GENNARO: Yes, again, I

          8  don't want to turn it into an oversight hearing on

          9  this, so without further ado, Dr. Mike.

         10                 DR. PRINCIPE: I'll just go through

         11  this quickly. There are a number of standards

         12  primarily in the volatile organic chemical category

         13  that we look at on the wells, in addition to all the

         14  normal primary standards that we look at.

         15                 As you mentioned, there's three

         16  categories, there are the wells that are currently

         17  in use that have full state health, city health

         18  approval, which we monitor, and those we look at in

         19  a way that not only do we monitor at the well, pre

         20  and post-treatment for the wells that do have air

         21  stripping or treatment, we also monitor within the

         22  distribution system as well, so that the pre and

         23  post treatment is done on a monthly basis, and in

         24  distribution we do that on a monthly basis also. So,

         25  it's a double coverage there.
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          2                 On wells that there are no treatment

          3  and there's no prior history of problems on, those

          4  are monitored on a quarterly basis for these

          5  constituents, and then this category you're talking

          6  about, these new wells to be brought on, that's a

          7  whole special monitoring program, where we would

          8  extensively look at these wells more frequently to

          9  characterize them. And then once treatment is

         10  decided upon, they'll be a much more frequent

         11  monitoring on a weekly basis pre and post if it's

         12  carbon filtration, for instance.

         13                 So, just to put this in perspective,

         14  there's more volatile organic chemical monitoring

         15  being done on this anywhere 11 million to 12 million

         16  gallon a day of ground water in the Jamaica, former

         17  Jamaica Supply, than there is on our entire surface

         18  water supply, normally because the surface water

         19  supply, although we do more than is required by law,

         20  these aren't problems we see in the surface water

         21  supply. So, for one percent of the water that's

         22  distributed to our consumers, we're doing more

         23  monitoring than the 99 percent of the water. So,

         24  that's how close we really look at this water

         25  supply, to guarantee that none of these standards
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          2  are compromised.

          3                 CHAIRPERSON GENNARO: Are some of the

          4  Jamaica water surface wells currently having things

          5  like stripping and is that going on?

          6                 DR. PRINCIPE: Yes.

          7                 CHAIRPERSON GENNARO: So the presence

          8  of volatiles are, I guess, suspected presence of

          9  volatiles which you want to drive off through the

         10  stripping process.

         11                 DR. PRINCIPE: Right.

         12                 CHAIRPERSON GENNARO: And examples of

         13  volatile substances that we want to drive off would

         14  be --

         15                 DR. PRINCIPE: Tetrachlorethylene,

         16  trichlorethylene, those are the two primary

         17  contaminants.

         18                 CHAIRPERSON GENNARO: Like MTB?

         19                 DR. PRINCIPE: Some MTB in some

         20  locations, but not as much as tetra and

         21  trichlorethylene.

         22                 CHAIRPERSON GENNARO: MTB is volatile,

         23  right?

         24                 DR. PRINCIPE: Yes.

         25                 CHAIRPERSON GENNARO: All right.
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          2                 Okay, continue. Sorry.

          3                 DR. PRINCIPE: The standards have been

          4  established through the Safe Drinking Water Act by

          5  EPA toxicologists, very conservative standards done

          6  on animal studies, so they're also based on a

          7  lifetime exposure, so it's not an acute exposure to

          8  these contaminants, it's more exposure over a

          9  lifetime.

         10                 So, our response rate when we see a

         11  trending upward is either to shut the well down or

         12  to enhance, shut it down, enhance the treatment, put

         13  it back on line, or make an assessment whether the

         14  treatment would be effective at all. So, we believe

         15  that the system we have in place is very responsive

         16  and addresses all of the health concerns. And our

         17  oversight is with both the State and the City Health

         18  Department on this, so.

         19                 CHAIRPERSON GENNARO: I see.

         20                 DR. PRINCIPE: In terms of actually

         21  how once a well is turned off based on a suspected

         22  contaminant, there's a whole monitoring protocol we

         23  go through that then has to be approved by the City

         24  Health Department before it's reactivated.

         25                 CHAIRPERSON GENNARO: And the types of

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            32

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  carbon filtration units that you put on there, are

          3  these sort of stand-alone at each well head.

          4                 DR. PRINCIPE: Right.

          5                 CHAIRPERSON GENNARO: I know

          6  originally there was thinking of doing some grand --

          7                 COMMISSIONER MIELE: That's a

          8  long-term capital project over probably ten years.

          9  Totally independent from this.

         10                 CHAIRPERSON GENNARO: Right.

         11                 And that's still intended to proceed?

         12                 COMMISSIONER MIELE: Still

         13  contemplated because we have a major problem there.

         14                 CHAIRPERSON GENNARO: Right.

         15                 COMMISSIONER MIELE: And we're always

         16  looking for new water sources, and there is a water

         17  source.

         18                 CHAIRPERSON GENNARO: We do have a lot

         19  of concerns about it. I'm getting a lot of feedback

         20  from local elected officials, which, you know gets

         21  to, I guess -- just in deference to my colleagues

         22  here, any other questions I have beyond this one

         23  topic that I'm speaking to, I'll take up on a second

         24  round, I want to give you the opportunity to ask

         25  questions that you want to ask. So, we'll look at
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          2  you momentarily.

          3                 COMMISSIONER MIELE: I might add, if

          4  there is any interest on your part to put together a

          5  group of elected officials, we could make a targeted

          6  presentation to those elected officials, bringing in

          7  Dr. Principe and the operational people to explain

          8  the process, the security that's built into it from

          9  a public health standpoint, and benefits that come

         10  out of this entire program.

         11                 CHAIRPERSON GENNARO: I certainly

         12  intend to take you up on that and I thank you for

         13  that offer, because we've just got to have a lot

         14  more information out there about this effort so that

         15  to see if the local elected officials can get to

         16  like the requisite comfort level with this whole

         17  thing, which I'm not guaranteeing, you know, even on

         18  my own part, so however, you know, I certainly want

         19  to be deliberative, certainly want to have all of

         20  the information, and to the extent that we could,

         21  you know, convene something like that, that would, I

         22  think, help.

         23                 So, thank you very much for that, but

         24  I get a lot of calls about, you know, odor, color

         25  and taste, fine, but contaminants, I ain't going for
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          2  it, you know? These are the calls that I get.

          3                 COMMISSIONER MIELE: The best thing I

          4  can say as an absolute positive statement is that

          5  there will be no water that has any contaminants in

          6  it that are above any regulatory level or any use

          7  level that's established by any one of our

          8  oversights or our own people. That's a flat promise.

          9                 CHAIRPERSON GENNARO: But that is also

         10  dependent upon the technology to work at a level of

         11  performance that we hope it will always be.

         12                 COMMISSIONER MIELE: That's absolutely

         13  true, but that's no different than what we rely upon

         14  in every other, you know, system that we have that

         15  provides water, or any other kind of product

         16  basically, including food.

         17                 What you do is you set a standard,

         18  you expect the standard to be met, and you establish

         19  a review process that on a periodic basis to make

         20  sure it's being met, and you be guided by the

         21  technical and scientific people as to what the best

         22  standards are to adopt. That's exactly what we're

         23  doing here.

         24                 The commitment is we will meet those

         25  absolutely, or no water will flow.
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          2                 CHAIRPERSON GENNARO: I think we'll

          3  pursue this at that meeting. I don't want to, you

          4  know, as I said, turn this into an oversight hearing

          5  on this issue. I do have other questions, but in

          6  deference to my colleagues here on the Committee, I

          7  want to defer to them and give them the opportunity

          8  to ask their questions.

          9                 So, I recognize Council Member

         10  Vallone.

         11                 COUNCIL MEMBER VALLONE: Thank you,

         12  Mr. Chairman.

         13                 Let me first add my commendations to

         14  you, Mr. Miele, for the fine work you've done.

         15                 COMMISSIONER MIELE: Thank you.

         16                 COUNCIL MEMBER VALLONE: There can be

         17  no more noble cause in the environment and you

         18  served it well and we all congratulate you.

         19                 I have to assume that your agency has

         20  incurred a fair amount of costs related to September

         21  11th. Obviously with this huge budget gap we're

         22  facing, we're looking for as many alternative

         23  sources of funding as we can. Can you give this

         24  Committee an update on what requests you've made for

         25  FEMA, for federal assistance, and the status of

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            36

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  those requests?

          3                 CHAIRPERSON GENNARO: Before you

          4  answer, if I could just jump in for a second, I

          5  would like to recognize that we've been joined by

          6  Council Member Serrano from the Bronx and Council

          7  Member Lopez from Manhattan.

          8                 Pardon me, please continue.

          9                 ASSISTANT COMMISSIONER SINGLETON:

         10  Good morning. I'm Joseph Singleton, I'm Assistant

         11  Commissioner for Budget.

         12                 CHAIRPERSON GENNARO: Speak right into

         13  the microphone, please. Just like I'm doing now.

         14  Okay.

         15                 ASSISTANT COMMISSIONER SINGLETON: You

         16  got it.

         17                 We've gone after various funding

         18  sources. The water main damage and the sewer main

         19  damage has been applied for through FEMA. The Army

         20  Corps of Engineers study has gone to the Hazard

         21  Mitigation funding source, which is about a $33

         22  million contract. We're looking to make additional

         23  grants to the Department of Justice for some

         24  security upgrades that we're doing in the watershed

         25  as well.
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          2                 The overtime costs that we incurred

          3  from September until the last financial plan update

          4  were submitted and we have received reimbursement

          5  for, at least from the City level.

          6                 COUNCIL MEMBER VALLONE: You say you

          7  have or you have not?

          8                 ASSISTANT COMMISSIONER SINGLETON: We

          9  have received that money into our budget from the

         10  City. I can't tell you exactly what the dollar

         11  amount the City has gotten from FEMA. Obviously that

         12  request went to OMB, centralized, and the overtime

         13  need was dealt with on a Citywide basis. I can't

         14  speak to the exact Citywide reimbursement. But our

         15  agency was reimbursed.

         16                 COUNCIL MEMBER VALLONE: We've had

         17  other agencies here, many, and I've asked the same

         18  question, they've all been able to give me the

         19  amount of FEMA reimbursement requests that they've

         20  submitted to OMB. You're saying that no one here has

         21  the amount of the request that was submitted to

         22  FEMA?

         23                 ASSISTANT COMMISSIONER SINGLETON: No,

         24  what I said is we had submitted all the water main

         25  work and all the sewer work. The water main is about

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            38

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  $10 million; the Army Corps of Engineer contract is

          3  33.5; the robotic buoy system, which would be a

          4  system to monitor potential contaminants --

          5                 COMMISSIONER MIELE: It's a monitoring

          6  system for contaminants in the water.

          7                 ASSISTANT COMMISSIONER SINGLETON: The

          8  FEMA reimbursement for overtime is in excess of $4

          9  million.

         10                 COUNCIL MEMBER VALLONE: And you say

         11  the City has put that money into your budget

         12  already, but you're not aware as to whether FEMA has

         13  reimbursed the City?

         14                 ASSISTANT COMMISSIONER SINGLETON: The

         15  City has put the overtime into our budget with the

         16  last Citywide MN. But I can't speak to the exact

         17  level of reimbursement the City has got on its

         18  overtime expenditures for the event.

         19                 COUNCIL MEMBER VALLONE: So the total

         20  amount of reimbursement that your agency sought is

         21  somewhere in the neighborhood of $50 million?

         22                 ASSISTANT COMMISSIONER SINGLETON:

         23  About 50 to 60 million, that's correct, sir.

         24                 COUNCIL MEMBER VALLONE: And will

         25  there be additional requests? I assume you're still
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          2  working on 9/11 related --

          3                 ASSISTANT COMMISSIONER SINGLETON:

          4  There will be additional requests. Some of the work

          5  is being done in conjunction with DOT as to the

          6  decision as to how extensive some of the road

          7  rebuilding is going to be north and south of the

          8  exact site, and what level of water main and sewer

          9  work will have to be done in conjunction with that

         10  road resurfacing.

         11                 COUNCIL MEMBER VALLONE: Thank you.

         12  You testified about the wells, and obviously those

         13  are being put into service because of the drought.

         14  Recently we've heard that a drought emergency will

         15  be declared in the near future. Can you give us an

         16  update on that situation?

         17                 COMMISSIONER MIELE: We are internally

         18  meeting on basically on a daily basis to determine

         19  at what point in time we believe it's necessary to

         20  go to the Mayor and talk about a drought emergency.

         21                 I think today is probably a very

         22  timely day for discussing this. As you know, outside

         23  we've got a very, very nice downpour and I'm told

         24  by, and I hope I can rely upon them, the weather

         25  forecasters on radio, they're expecting as much as
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          2  three inches of rainfall in the higher altitudes,

          3  which is where our water is. Three inches of

          4  rainfall may have some impact on what we're dealing

          5  with. Certainly, if we get it, it will bring us over

          6  the month's normal quota of water for the first time

          7  in probably a year, so maybe this is a break, and

          8  one would hope it would be.

          9                 Certainly I'd like to go out seeking

         10  the drought broken before I leave. But we're being

         11  prudent, and on a day-by-day basis we're evaluating

         12  -- we will probably meet, you know, internally

         13  through the balance of this week and then possibly

         14  sit down with the Mayor some time after that.

         15                 COUNCIL MEMBER VALLONE: We would

         16  appreciate all of the help you can give in breaking

         17  the drought before you leave, too. Although the rain

         18  dance, as you mentioned last time --

         19                 COMMISSIONER MIELE: Still willing to

         20  do it.

         21                 COUNCIL MEMBER VALLONE: In light of

         22  what's happened today with the rain thing, thank

         23  God, do you have an updated, as of your meeting,

         24  your last meeting, do you have an updated vision on

         25  this drought emergency?
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          2                 COMMISSIONER MIELE: I think the

          3  answer is, you know, we don't see that this one

          4  heavy rainfall is going to make the overall

          5  difference, on the other hand, it may shift the time

          6  frames to some degree. But I think unless we see

          7  some real significant short-term, intermediate term,

          8  and possibly long-term information that is different

          9  from what we've had in the past, I think that

         10  probably in the near future we're going to be

         11  sitting down with the Mayor and discussing the idea

         12  of a drought emergency. And you know, I'm talking in

         13  a week, that kind of thing.

         14                 Now, there's no specific, but as I

         15  said, we're monitoring it each day to try and

         16  trigger. Again, we don't want to pull the trigger

         17  before it's necessary to do it, and at the same time

         18  we don't want to be remiss and go beyond that point,

         19  so we'll take it day-by-day and that's what we're

         20  doing.

         21                 COUNCIL MEMBER VALLONE: And I'm sure

         22  our Chairman will stay in contact with you about

         23  that.

         24                 Also, last time you testified, we had

         25  discussions about the Delaware Aqueduct, and I
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          2  believe you testified there were about 18 million

          3  gallons a day, is that the correct figure, that were

          4  being lost? I called it waste, you called it

          5  something different? Is that a correct figure, 18

          6  million a day?

          7                 DR. PRINCIPE: It's anywhere from 14

          8  million a day to 30 million a day, depending on what

          9  the flow is coming down the Delaware Aqueduct from

         10  Roundout Reservoir to Kensico Reservoir.

         11                 CHAIRPERSON GENNARO: If I could,

         12  Mike, I just want to ask you, like what has the

         13  average been through the Aqueduct? It varies between

         14  600 and 800, 800 or 900, whatever it is, like what

         15  have you guys been pumping out --

         16                 DR. PRINCIPE: Well, being that we're

         17  in a drought emergency in the Delaware River basin,

         18  those are the three Delaware Reservoirs,

         19  Canonsville, Pepacton and in Neversink, we're

         20  restricted in the amount of water that we can divert

         21  out of those three reservoirs, out of the Delaware

         22  basin into the City's water supply. Given that,

         23  we're restricted to 520 million gallons a day. As

         24  such, our withdrawal out of the Delaware system has

         25  been down. Since we went into that, I believe in
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          2  early December, the drought emergency in the

          3  Delaware River Basin Commission.

          4                 So, we've been running anywhere from

          5  550 to 650 million gallons a day, so we're on the

          6  low end. So that would translate into a leak in the

          7  low end, anywhere from 12 to 15 million gallons a

          8  day.

          9                 CHAIRPERSON GENNARO: I'm sorry just

         10  to jump in, I didn't mean to take away.

         11                 Go ahead.

         12                 COUNCIL MEMBER VALLONE: Also, after

         13  the hearing obviously we asked for updates and you

         14  said you would update us, and not to belabor the

         15  point, there was testimony about a contract for what

         16  I called the submarine, you called it something

         17  else, which was, you said, on schedule. Can you give

         18  this Committee an update as to that contract and

         19  that submarine.

         20                 COMMISSIONER MIELE: The contract is

         21  still in effect. It is on schedule. We expect to

         22  take delivery of the submarine and still be able to

         23  do the test as programmed in October. What was run

         24  through, and there was some media publicity about it

         25  in the last I guess month or so, what was a dummy,
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          2  not a prototype but a dummy, it basically had no

          3  characteristic, except the fiscal shape and size,

          4  and what it was done, it was run through the

          5  Aqueduct to make sure that there was no areas within

          6  the Aqueduct that might have caused it to hang up.

          7  We certainly don't want to hang up, you know, the

          8  vessel itself. But the answer is, it did everything

          9  we expected it to do, we were able to catch it

         10  downstream. So, we're fully on target, fully on

         11  time, and my understanding is fully on budget.

         12                 COUNCIL MEMBER VALLONE: When you do

         13  think that you'll actually take delivery and run the

         14  diagnostic?

         15                 COMMISSIONER MIELE: The delivery I

         16  think is September, and we're supposed to be running

         17  I think our first test in October some time. October

         18  9th, we actually have a date for it.

         19                 The bottom line is, we'll get some

         20  data out of it, it will take quite some time after

         21  that to analyze the data and determine whether we

         22  want to do another test with the vessel, or we've

         23  got sufficient information out of it. The odds are

         24  we'll want to run a separate run-through with maybe

         25  some other kinds of data gathering modules in the
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          2  vessel itself. And I then we'll start absorbing what

          3  we've gotten out of that to determine and begin to

          4  determine how we'll make the repairs and use what

          5  methodology and, you know, what time frame it will

          6  take to do.

          7                 COUNCIL MEMBER VALLONE: That was

          8  actually my next question, the next step after the

          9  submarine does its test is what?

         10                 COMMISSIONER MIELE: We'll be

         11  gathering information from that and from the

         12  run-through. Again, if it calls for a second

         13  run-through with different types of sensors, that

         14  will be done, we'll gather that information. We'll

         15  be doing some directional boring from the surface,

         16  we're gathering data from that.

         17                 Once all that data has been put

         18  together, the engineers and scientists will then

         19  start putting together for us a proposed fix, for

         20  the leak.

         21                 COUNCIL MEMBER VALLONE: And do you

         22  know what the funding -- obviously there will be

         23  some type of fix, where the funding for that fix

         24  will come from?

         25                 COMMISSIONER MIELE: The funding for
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          2  the fix? Well, why don't I let Joe speak to it.

          3                 ASSISTANT COMMISSIONER SINGLETON:

          4  Good morning, once again.

          5                 The funding is already scheduled in

          6  Fiscal Year 2004, $110 million. That's funded out of

          7  WM30, that's the exact funding line, if you need it.

          8                 COMMISSIONER MIELE: That being said,

          9  one has to understand, we don't know what the fix is

         10  going to be yet. This is what I would best describe

         11  as a guesstimate of what we think it's going to

         12  cost, so we've been prudent in putting a number in

         13  that scientists believe is probably an appropriate

         14  number. That will be subject to change, as we get

         15  further data from the testing module and from the

         16  boring.

         17                 COUNCIL MEMBER VALLONE: Okay, I know

         18  on my Committee I limit Council Member's questions,

         19  so I have many more, but in deference to my

         20  colleagues, I'll end that now and we may have

         21  another round later. Thank you.

         22                 CHAIRPERSON GENNARO: Thank you. Thank

         23  you.

         24                 Council Member Bill DeBlasio.

         25                 COUNCIL MEMBER DeBLASIO: Thank you,
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          2  Mr. Chairman.

          3                 Commissioner, I just want to say, and

          4  I think of your previous testimony on the drought,

          5  your previous appearance, I just want you to know,

          6  and hopefully you will relay it on to the Mayor, I

          7  think a number of members of this Committee and of

          8  the Council are receptive to the idea of the

          9  earliest possible feasible calling of an emergency

         10  on the drought, we are probably all more

         11  contingency-oriented and cautious than we used to

         12  be, and I think that's one of the things that's

         13  changed in our lives in recent months, but I do

         14  think the idea of getting ahead of the problem, and

         15  making sure we don't end up with something

         16  unprecedented down the line would be very, very

         17  valuable, and I think New Yorkers are ready to

         18  sacrifice. Just a general point.

         19                 COMMISSIONER MIELE: I think you're

         20  absolutely right. And, again, while the bad news is

         21  that we have this pending drought, and we've got the

         22  watch and the warning and possibly we'll go into the

         23  drought emergency itself, I think what New Yorkers

         24  have to also look at and not necessarily gloat in

         25  it, is the fact that the storage in the reservoirs
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          2  today is about a nine-month supply of water if we

          3  don't do any extraordinary savings.

          4                 So, I think we're reaching out. We're

          5  not waiting until we get into extremists we're

          6  looking at this thing very carefully, and there's a

          7  lot of history dealing with droughts over the years

          8  within the agency. I think we're very comfortable

          9  with doing the prudent thing.

         10                 So, I appreciate your remarks and I

         11  appreciate having the support of the Council.

         12                 COUNCIL MEMBER DeBLASIO: Thank you.

         13  And I want to thank the Chair, and I want to thank

         14  Council Member Vallone for yielding to me for a

         15  moment. Unfortunately, I have to leave for another

         16  meeting shortly. But I have two quick types of

         17  questions.

         18                 I would just say as a general rule I

         19  oppose the idea of members overly fixating on their

         20  own districts in the questioning, I don't think

         21  that's fair to the Council so I will not do that. I

         22  will note that the first question I have actually

         23  affects three Council districts, and it's a very

         24  straight-forward one related to the Gowanus Canal

         25  where I saw you a few weeks ago. A simple question,
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          2  and this affects Councilman Yassky's district and

          3  Councilman Rodriguez' district and my own.

          4                 Simple question: The money that was

          5  allocated with the study with you, with DEP and Army

          6  Corps of Engineers, is that protected in this budget

          7  proposal?

          8                 DEPUTY COMMISSIONER GARAFOLO: Good

          9  morning. I'm Robert Garafolo, Deputy Commissioner

         10  for Environmental Engineering.

         11                 Yes, the money to cost share with the

         12  Army Corps is reflected in the Fiscal 2002 budget.

         13  It represents the cash money that we will give to

         14  the Army Corps, about $2 million. The rest of the

         15  money, the rest of the cost share will be provided

         16  in in-kind services, basically computer modeling,

         17  sampling water quality data that we'll provide from

         18  our own forces and our own other project efforts.

         19                 COUNCIL MEMBER DeBLASIO: Thank you.

         20  And I wanted to say to the chair on this point, this

         21  is an extraordinarily important issue to that part

         22  of Brooklyn, and I think the amount of money being

         23  put into the study is quite meager in comparison to

         24  the potential impact of the study, so I would ask

         25  your help in making sure that money continues to be
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          2  protected going forward. We've seen even the current

          3  year funds that we thought were sacred suddenly

          4  disappear, so every bit helps.

          5                 One other area, separate but related,

          6  brownfields. And this is a problem for a lot of us

          7  in the former industrial areas of Brooklyn and I

          8  know throughout the City.

          9                 I'm a little perplexed at this

         10  moment. I'm a new member of this Committee, new

         11  Council member, forgive my ignorance. Every time an

         12  issue of dealing with the brownfields comes up in

         13  the community, it seems like there is really very

         14  little in place at the City, state or federal level,

         15  to deal with these problems creatively, obviously a

         16  whole huge question over who has responsibility for

         17  clean-up, et cetera, et cetera.

         18                 My question is a budgetary one. Is

         19  there any impact on our capacity to address the

         20  brownfield issue in the Mayor's budget proposal,

         21  either positively or negatively is there any impact?

         22                 COMMISSIONER MIELE: No, there's no

         23  impact on it. We believe that we can handle any

         24  problem that comes down the line, but keep in mind

         25  that one of the problems we have is some of the
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          2  people who are involved in the chain, making

          3  determinations as to, quote, what is a brownfield?

          4  To what level do you mitigate it, et cetera? And I

          5  would like to ask Joe Ketas to speak about that a

          6  little bit, because Joe is intimately involved in

          7  it, that's his responsibility.

          8                 MR. KETAS: The Department's

          9  involvement in brownfields, in the Brownfields

         10  program, is to give technical assistance to other

         11  City agencies in the Mayor's Office of Environmental

         12  Coordination. So, as the Commissioner said, we're

         13  pretty intimately involved in dealing with this, and

         14  I think what he was referring to is that sometimes

         15  we have a jurisdictional overlap with the State

         16  Department of Environmental Conservation, which

         17  makes it sometimes difficult for applicants to get

         18  through the process.

         19                 We've been working with them fairly

         20  closely ever since, you know, for the last couple of

         21  years, and that dialogue has picked up since Erin

         22  Crotty became Commissioner, on how to streamline the

         23  process, take away the jurisdictional overlaps, and

         24  give more responsibility, frankly, to the City and

         25  this agency in making determinations on how to move
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          2  the process forward. So that, for example, when

          3  private applicants come for low-income housing

          4  projects and HPD is involved, they'll accept the

          5  determination of this Department in developing the

          6  remediation plans on a risk-based management level,

          7  so that there could be a lower cost and the projects

          8  move forward more quickly.

          9                 COUNCIL MEMBER DeBLASIO: Just a final

         10  point on this, and I would appeal to the Chair for

         11  help as we go along, this year and beyond. I don't

         12  want to suggest everyone isn't trying hard to

         13  resolve these very, very complex issues. I would

         14  simply say from a layman's perspective in my

         15  district, and I have one of the great classic cases

         16  of, I have a six-acre site, formerly Brooklyn Union

         17  Gas, vacant since 1970 give or take, on Smith

         18  Street, one of the hottest destinations now in the

         19  five boroughs, and vacant for 30 years. I mean, it's

         20  six acres, it's unconscionable.

         21                 So, all I'm saying is I want to first

         22  make sure we're not losing ground in our capacity to

         23  handle the brownfields problem, but I do think,

         24  maybe not in the middle of this profound budget

         25  crisis, but in the near future, we've really got to
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          2  look this problem in the eye and come up with some

          3  new jurisdictional approach and/or new funding to

          4  really start to do something. And, Commissioner,

          5  since you're on the way out the door, maybe you

          6  could be blunt about any advice you have on that?

          7                 COMMISSIONER MIELE: What we are

          8  trying to do, and I think that Joe has indicated it,

          9  we're trying to get together with DEC to come to

         10  grips with an agreement as to what everyone will

         11  agree is the appropriate remediation for a specific

         12  site.

         13                 The problem we have today is that if

         14  someone controls the site and offers it up for sale,

         15  anyone coming to buy it does not know what they're

         16  getting into, and that's a major problem.

         17                 In New Jersey, for instance, if you

         18  want to offer a piece of property for sale, a

         19  complete study has to be done so that the purchaser

         20  knows before purchasing exactly what they're dealing

         21  with.

         22                 We haven't reached that

         23  sophistication, unfortunately, yet in the State of

         24  New York. We believe that if we can come to grips

         25  with what's necessary, and get agreement on the part
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          2  of the various players in this, at the State level

          3  or federal level, and with ourselves as the local

          4  level, we can come to an agreement that makes sense.

          5  Because if you're going to occupy a piece of

          6  property for a parking lot, you know, there's not a

          7  great deal of logic to digging out ten foot of soil,

          8  taking it out to a hazardous waste disposal, and

          9  bringing in ten foot of soil, because it doesn't

         10  pretty much cost of benefit ratio make any sense.

         11                 A lot of people that whatever

         12  mitigation should take place should only be

         13  sufficient to the level of usage that the property

         14  is going to take.

         15                 We need to get that accepted, and we

         16  need to get it as the basis for moving forward. If

         17  we do that, life will become much simpler for both

         18  public and private players in this, and I think that

         19  we're headed towards that.

         20                 You know, there's a little bit of, as

         21  you said in the question of using the wells, you've

         22  got to get people to buy onto this, otherwise it's

         23  always going to be a contentious issue, and as with

         24  the wells what we need to do is get people to accept

         25  it.
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          2                 There are environmentalists who say,

          3  no, you've got to clean the entire environment,

          4  which means none of this property is going to ever

          5  be economically viable again, because it's been

          6  contaminated to the point where the land values

          7  would have to go way the hell up above what they are

          8  even today to make it, you know, usable soil.

          9                 I mean, Con Edison, if it could have

         10  sold that property 20 years ago you know would have

         11  done it. So, I mean, it's not that they're sitting,

         12  they're holding it off the market, they've got a

         13  simple problem of not being able to get a viable

         14  buyer to go in and do it, and they don't have a use

         15  for the property themselves. So, they're as

         16  frustrated by this process as we are.

         17                 But I think we're making progress, as

         18  Joe has indicated, and I see daylight at the end of

         19  the tunnel. It's still a long tunnel, but I do see

         20  daylight.

         21                 COUNCIL MEMBER DeBLASIO: Thank you.

         22                 CHAIRPERSON GENNARO: Thank you. Just

         23  before I call my questioner, I also wanted to speak

         24  on the issue of brownfields, and I won't really do

         25  that now, other than to make the point that,
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          2  wouldn't life become a lot simpler if we had a

          3  comprehensive New York State brownfields bill,

          4  wouldn't some of this stuff be sort of worked out in

          5  the context of state legislation, and everyone would

          6  know like what the game is?

          7                 COMMISSIONER MIELE: As long as the

          8  legislation is adopted by everyone who has got an

          9  axe to grind in this, I'm not worried about the

         10  environmentalist community, or the extreme

         11  environmentalist community, but everyone who is a

         12  player at government level would have to say, yes,

         13  this is a bill we want, we'll live with, because if

         14  the state goes and passes a bill that the federal

         15  government has problems with, that isn't going to

         16  clear the process.

         17                 CHAIRPERSON GENNARO: Right. But

         18  ultimately because I know that there's a whole range

         19  of --

         20                 COMMISSIONER MIELE: We would love to

         21  have that.

         22                 CHAIRPERSON GENNARO: Right. You've

         23  got the Business Council bill, you've got the

         24  Governor's bill, you've got the Brownfields

         25  Coalition, various entities out there competing, but
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          2  it seems that absent some state legislation that

          3  speaks to this comprehensively, there's always going

          4  to be like a little bit of a void.

          5                 COMMISSIONER MIELE: It's got to be

          6  state legislation, you're absolutely right.

          7                 CHAIRPERSON GENNARO: Okay, thank you.

          8                 Council Member Lopez.

          9                 COUNCIL MEMBER LOPEZ: Good morning.

         10                 In your testimony you mentioned the

         11  inspectors that are going to be available, to be

         12  able to regulate the asbestos program and the lead

         13  program.

         14                 I want to understand why is it that

         15  you are projecting 200,000 more revenue, that plan

         16  for Fiscal Year 2003, based on violation to these

         17  two things? How is that projected? Based on what?

         18  And how is it that you are going to make that money

         19  come in?

         20                 DEPUTY COMMISSIONER AVALTRONI: Good

         21  morning. I'm Bob Avaltroni, I'm Deputy Commissioner

         22  of Environmental Compliance. In answer to your

         23  question, Council Member Lopez, we will be

         24  increasing the fees, with respect to asbestos.

         25                 COUNCIL MEMBER LOPEZ: Then it's based
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          2  on an increase of fees?

          3                 DEPUTY COMMISSIONER AVALTRONI: Fines.

          4                 COUNCIL MEMBER LOPEZ: That you are

          5  projecting that this is going to increase.

          6                 Now, tell me something. As far as I

          7  know, you don't have sufficient inspectors. As far

          8  as I know, you don't have sufficient personnel to

          9  enforce the laws that we have right now in place,

         10  and as far as I know, communities go through hell in

         11  order to be able to investigate complaints, to

         12  finalize complaints, and at the end of the day to

         13  collect the money. Then when you tell me that you're

         14  projecting an increase on that money, I want to know

         15  what is the other side of the coin that means are

         16  you going to have enough inspectors in place; that

         17  this is going to be accelerated; that you have a

         18  facility, a new way in which you're going to have

         19  these inspectors being deployed and go to the

         20  different places that they have to go.

         21                 I am concerned about this issue in

         22  the context of, are you going to find all of the

         23  issues that happened down here in this area with the

         24  asbestos release that occurred? Are you going to do

         25  that, too?
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          2                 DEPUTY COMMISSIONER AVALTRONI: Let me

          3  address this as two issues. First of all, we respond

          4  to 100 percent of complaints with regard to asbestos

          5  releases. That's been a normal environment.

          6  Obviously when you speak to the 9/11 and beyond we

          7  have a different situation.

          8                 I'm very proud of the fact that we

          9  have been taking a very active role with regard to

         10  the Trade Center issues, and we will continue to do

         11  so.

         12                 I think it's fair to say that no one

         13  could have projected or contemplated a scenario that

         14  occurred on September 11th. In the aftermath of

         15  that, we have the sufficient number of inspectors to

         16  do our job in the normal environment, and we have a

         17  sufficient number of inspectors to support the

         18  various groups of federal and State agencies in the

         19  efforts to deal with the Trade Center issues and

         20  there beyond.

         21                 So, if you have any specific

         22  questions with regard and concerns in your area, I'd

         23  be happy to speak with you and address those issues.

         24                 COUNCIL MEMBER LOPEZ: I have concerns

         25  in regard of Con Edison, and Con Edison violating
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          2  the law in my district constantly and continuously,

          3  not only from the plant that they operate, but the

          4  way they are expanding that plant in my area when

          5  they go and make calls without permits and expand

          6  pipes without notifying the community, and violating

          7  procedures left and right. Then that's one of my

          8  concerns, but I don't want to be parochial.

          9                 I want to make sure that I understand

         10  the issue of the 200,000 increasing fines that

         11  you're going to get when I know that when we call on

         12  issues that have to do with apartments with lead,

         13  the sufficient personnel that is there to deal with

         14  this issue doesn't exist. And to this day we have

         15  not resolved that problem in this City.

         16                 DEPUTY COMMISSIONER AVALTRONI: Well,

         17  the issue of lead is under the purview of the

         18  Department of Health. So, I can't speak to that,

         19  that was transferred several years ago.

         20                 Your issue with respect to Con Ed, I

         21  don't believe you're speaking about an asbestos

         22  issue.

         23                 COUNCIL MEMBER LOPEZ: No, I'm

         24  speaking to you about a community that has been put

         25  through the grinds. And incidently, yesterday we
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          2  settled a lawsuit that we have to bring against Con

          3  Edison for the expansion that they plan to do on

          4  14th Street and the community won that lawsuit. And

          5  they have to fix the plant on 14th Street, and they

          6  have to put over $3 million to clean the air in our

          7  area.

          8                 Now, if the community didn't do that,

          9  through the support of my office we would not get

         10  it. Then my concern goes not for my plant in my area

         11  or the area, it's the entire City, and when you

         12  mention here that you're going to have an increase

         13  of $200,000 in fines, my concern is that when you

         14  said that, based on what? Whose going to enforce

         15  these regulations, and how are you going to collect

         16  this money? How is it that is going to happen?

         17                 COMMISSIONER MIELE: Councilwoman, we

         18  enforce the regulations. You heard Mr. Avaltroni say

         19  that 100 percent of the complaints that we've gotten

         20  in we've been responding to. So, it's not as if we

         21  don't have enough people. If we got overwhelmed by

         22  complaints, that would be a different story. That

         23  hasn't happened. And in fact, it didn't happen

         24  during the 9/11 subsequent to the 9/11.

         25                 Now, we got involved through Mr.
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          2  Ketas' area, environmental, with respect to the 14th

          3  Street Plant of Con Edison, but if you'd like to

          4  hear from him, we can give you some information on

          5  that.

          6                 I think it's also important to say

          7  that there hasn't been an asbestos problem in the

          8  9/11 situation, since about a week to two after

          9  9/11, while there has been pockets picked up in

         10  various areas, we're very comfortable with the fact

         11  that most of this is agglomerated material and none

         12  of it is airborne.

         13                 Joe, why don't you explain our input

         14  in the 14th Street thing.

         15                 MR. KETAS: I'm sure, as you know,

         16  Councilwoman, that the 14th Street repowering

         17  project was actually under the purview of the Public

         18  Service Commission and the siting board under the

         19  Article 10 process. I'm sure you're --

         20                 COUNCIL MEMBER LOPEZ: Believe me, I

         21  know about all this. We get poisoned, we get

         22  polluted, but we don't have no power over what

         23  happened in our City. Somebody else have it.

         24                 MR. KETAS: Well, our role in that

         25  process was that our agency was asked by the Mayor's
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          2  Office to review the emissions, the potential

          3  emissions from the plant, we review that very

          4  closely.

          5                 I'm sure you're aware, we asked Con

          6  Edison to do what we call accumulative air quality

          7  impact analysis, which we think was actually

          8  instrumental in resulting in some reductions of

          9  emissions from their existing plants.

         10                 So, we were heavily involved in that

         11  from the air quality end. I can't speak specifically

         12  to the infrastructure projects that they have

         13  proposed, or how they went about doing those

         14  infrastructure projects, but as far as the air

         15  quality and noise and that kind of issue, we're

         16  pretty confident that the final result of that

         17  project is something that's going to be protective

         18  of the community.

         19                 COUNCIL MEMBER LOPEZ: I don't to keep

         20  this Committee hostage to a particular problem that

         21  I have, that's not the intention of my question,

         22  that was just an example to you.

         23                 My concern is about that you project

         24  a $200,000 increase of revenue, and I honestly don't

         25  understand how you're going to collect that money.
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          2                 COMMISSIONER MIELE: Very simply,

          3  whatever the fines and the fees that we collect in

          4  that area by changing the fee schedule we anticipate

          5  based upon past historical data, how many

          6  applications are we getting, how many fines that are

          7  levied that there will be $200,000 additional income

          8  coming in this year.

          9                 COUNCIL MEMBER LOPEZ: I'm finished.

         10                 CHAIRPERSON GENNARO: Thank you.

         11                 Council Member Serrano.

         12                 COUNCIL MEMBER SERRANO: Thank you

         13  very much, Mr. Chairman.

         14                 Commissioner, I want to talk a little

         15  bit about the Croton Water Filtration Plant. This is

         16  something that may affect my district in the South

         17  Bronx.

         18                 It's the Committee's understanding

         19  that a supplement to the Croton Treatment Plant

         20  Consent Decree was signed by DEP in December of

         21  2001.

         22                 The supplement requires DEP to

         23  evaluate two new sites for the Croton Water

         24  Treatment Plant, the East View site in Mount

         25  Pleasant, and the Harlem River site in the Bronx.
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          2                 Can you provide the Committee with a

          3  copy of the supplement to the consent decree?

          4                 (Mark Hoffer speaking from the

          5  audience, not using the microphone.)

          6                 COMMISSIONER MIELE: That was Mark

          7  Hoffer, General Counsel for the Agency.

          8                 COUNCIL MEMBER SERRANO: Thank you.

          9                 And what is the timetable for the

         10  supplement required for evaluation to sign in

         11  construction of the Croton Water Treatment Plant?

         12                 DEPUTY COMMISSIONER GARAFOLO: We're

         13  currently in conceptual planning for each of those

         14  sites. We're also currently scoping the EIS process.

         15  The schedule calls for us by April 30th of '03 to

         16  complete a draft EIS and complete a site selection,

         17  based in large part on that EIS.

         18                 Subsequent to that the schedule is

         19  diverged for the two sites, the design and

         20  construction scheduling is somewhat different,

         21  taking us through ULURP and design and construction

         22  on the Harlem River site and the appropriate land

         23  review processes in the East View site.  The

         24  completion dates are, for the East View site,

         25  completion of construction in 2010, and for the
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          2  Harlem River site, completion of construction in

          3  2011.

          4                 COUNCIL MEMBER SERRANO: And do you

          5  have an estimate of the total cost of construction

          6  for either or for both?

          7                 DEPUTY COMMISSIONER GARAFOLO: At

          8  present we do not. We are formulating our conceptual

          9  plan now, and we will be developing preliminary

         10  estimates of dollars as part of that, but we really

         11  don't have a number at the present time.

         12                 Council Member Lopez is referring to

         13  question number 21 on your sheet about the

         14  inspectors.

         15                 Just for the record, how many does

         16  DEP currently have, both full-time and per diem? And

         17  with a breakdown for air and noise, right to know,

         18  asbestos.

         19                 COMMISSIONER MIELE: Not a problem,

         20  we'll give you that right now.

         21                 CHAIRPERSON GENNARO: Okay.

         22                 DEPUTY COMMISSIONER AVALTRONI: Yes,

         23  Bob Avaltroni again.

         24                 We have 42 air and noise inspectors.

         25  We have 19 Hasmat and right to know inspectors.
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          2  That's a consolidated group that does Hasmat and

          3  right to know, we consolidated it a number of years

          4  ago, and we have eight asbestos inspectors, and that

          5  is consistent with what we've had in the past, and

          6  we have fulfilled our mission in the past as well.

          7                 CHAIRPERSON GENNARO: Go ahead.

          8                 COUNCIL MEMBER LOPEZ: For how long

          9  have you had this same amount of inspectors

         10  on-board?

         11                 DEPUTY COMMISSIONER AVALTRONI: This

         12  has been consistent over the last several years.

         13                 COUNCIL MEMBER LOPEZ: Thank you.

         14                 DEPUTY COMMISSIONER AVALTRONI: Thank

         15  you.

         16                 CHAIRPERSON GENNARO: Thank you.

         17                 If I can just follow up a little bit

         18  on Council Member Serrano's questions with regard to

         19  the Croton facility: For those who sort of haven't

         20  given up on the whole notion of filtration avoidance

         21  for Croton, any glimmer, any gleam of any

         22  consideration that it might be given --

         23                 COMMISSIONER MIELE: No. The best

         24  thing I could tell you is that our legal people, the

         25  Mayor's legal people, the legal people and the
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          2  environmental people, the oversight people at

          3  federal and state level have said there is no

          4  alternative to filtration, we must proceed with

          5  filtration.

          6                 There's a lot of talk about change of

          7  law at federal level, and, you know, we'll be very

          8  pleased to look at whatever federal legislation

          9  finally makes it through the federal process, but

         10  until it happens, we are bound by a court to move

         11  forward with what we're doing, and we will continue

         12  to do that.

         13                 CHAIRPERSON GENNARO: So, if we're

         14  talking about filtration, perhaps there are, again,

         15  I try to stay somewhat close to this issue, as close

         16  as I guess I can, I know that there is -- I guess

         17  there's different levels of filtration, different

         18  processes that can be used, and I know that I've

         19  heard, you know, some discussions of other types of

         20  technologies or methodologies or this or that that

         21  might sort of get us to the goal we're looking for,

         22  without doing the extensive facility that I guess is

         23  currently contemplated. So, I guess there's like,

         24  you know, filtration avoidance is sort of like the

         25  ultimate soup to nuts plan so to speak, so maybe
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          2  there are other processes and things --

          3                 COMMISSIONER MIELE: Well, I don't

          4  know that there are three choices. I think the

          5  choice here is which technology we use for

          6  filtration.

          7                 COMMISSIONER GENNARO: Right.

          8                 COMMISSIONER MIELE: The filtration

          9  avoidance, I think we've reached closure on that,

         10  certainly as far as I can see.

         11                 But one of the advantages, if you can

         12  call it an advantage, of being delayed in the

         13  process of siting and putting that facility in, is

         14  that because it took three years and some lawsuits

         15  to reach the point we're at now, the technology is

         16  improved to the point where what we're looking at

         17  now is a smaller, better qualified, if I can put it

         18  that way, and better functioning plant.

         19                 Now, you know, who knows what will

         20  come out of the next two or three years of

         21  technology, and if I can say that there's a trend, I

         22  think the trend is the smaller footprint, but

         23  probably different types of equipment, but the

         24  different types of equipment tend to be more and

         25  more technical, which means they tend to be more and
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          2  more expensive to operate and maintain.

          3                 We're not talking about a four

          4  cylinder, you know, engine going up and down here,

          5  we're talking about a V 12 with 16 cylinders or what

          6  have you, a 16 valve. But I think the point is that

          7  one of the biggest problems we've had in locating

          8  the site for this plant historically within the City

          9  was the fact that you need such a large footprint

         10  that there were not very many sites for it.

         11                 As I, in my own tenure of six years,

         12  I've seen that the need for space has been reduced

         13  but technology that's come out. So, we'll continue

         14  to monitor that, and the agency will obviously, if

         15  there's a technology improvement that will permit us

         16  to get a more efficient process or a better process

         17  in a better area, we'll continue to work with that

         18  as best we can.

         19                 The proof of the pudding is the

         20  courts sat down with us and said, okay, you know, we

         21  will enter into this new agreement with you, we

         22  believe that you're doing this in good faith, and we

         23  are, quite frankly.

         24                 CHAIRPERSON GENNARO: Thank you. Thank

         25  you.
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          2                 Let me just follow up on some things

          3  that I have. I just want to echo, I guess it was

          4  Council Member DeBlasio with regard to the

          5  imposition of a drought emergency. I think I guess

          6  the thinking here is at least for me, is if it looks

          7  like this is where we're going anyway, and we don't

          8  really have the ability to get to where we need to

          9  be by June 1st, then why not just get on with it.

         10  Sort of that's where I am on this, to the extent

         11  that my opinion matters for anything. You know, many

         12  of my colleagues at the Council have expressed the

         13  same for me, so that on their behalf as well, I mean

         14  if we have to do this, then we just assume sort of

         15  get on with it and see if we can see, you know, some

         16  of those reductions that will, you know, invariably

         17  come in consumption, and maybe we wouldn't have to

         18  open up as many Jamaica Water Service wells. You see

         19  where I'm going here?

         20                 COMMISSIONER MIELE: Yes, I understand

         21  where you're going. Again, the short-term drought

         22  situation with respect to the wells is one thing.

         23  The long-term program with respect to wells, a well

         24  system, and solving a problem at Brooklyn/Queens,

         25  while at the same time giving us an additional
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          2  source of water, is a separate thing. But again, the

          3  answer is the technology needs to be there to use

          4  it, otherwise we're not going to use it, and the

          5  commitment is absolute to that.

          6                 With respect to the drought itself,

          7  while I will not be appearing before this Committee

          8  again, certainly in this iteration, the bottom line

          9  is the next time you see someone acting as a

         10  Commissioner speaking to you, I think the issue of

         11  drought emergency will already be history. So, I

         12  don't think that this is going to go on a long

         13  period of time.

         14                 CHAIRPERSON GENNARO: Let's just do

         15  it. Let's just rock right here right now. Okay, who

         16  things we should go? A show of hands. No, I'm

         17  kidding. I'm out of order.

         18                 COMMISSIONER MIELE: I expect that

         19  before I leave office we will be in a drought

         20  emergency.

         21                 CHAIRPERSON GENNARO: Okay, thank you.

         22                 Let me move down to my next issue,

         23  with regard to the work your agency has been doing

         24  in concert with so many others on the World Trade

         25  Center site, the whole Ground Zero operation and
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          2  asbestos and testing. And as you know, there are,

          3  you know, those like myself who have not been

          4  satisfied with the federal government response to

          5  this, and also been somewhat unhappy with the

          6  standard that has been posed with sort of the one

          7  percent asbestos standard, which my understanding

          8  was never really a health-based standard. I know

          9  this is not your standard, you didn't invent it. But

         10  to me a one percent standard is fine for some sort

         11  of intact ceiling tile or something like that, but

         12  we're talking about, you know, one percent, or even

         13  one-half of one percent of, you know, asbestos dust

         14  in an apartment is a very significant matter, I

         15  think, and so I've been calling for, and other

         16  people have been calling, and I'm not going to put

         17  you on the spot, I'm going some place with this

         18  that's not going to be a bad place. It may mean that

         19  you and I after this meeting are going to put on a

         20  pair of overalls and go out there and do something.

         21                 So, where was I going with this? Yes,

         22  so I have problems with the standard. I have

         23  problems with the fact that we have apartments that

         24  are cleaned up by the amateurs, I'm not for it. And,

         25  so, this Committee and this Council are going to be,
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          2  you know, claring (phonetic) for much more in the

          3  way of attention to this issue, and the professional

          4  testing, and the professional cleaning, and the

          5  professional determination of re-entry standards for

          6  residences, you know, in and around Manhattan, and

          7  there is a resolution before this Committee, I'm the

          8  co-sponsor of it, you know, calling upon the Mayor

          9  to designate your agency to play a very, very

         10  prominent role in this area, and hopefully this is

         11  going to spur more action by the federal government,

         12  which we're still trying, so this is all getting to,

         13  believe it or not, a budget question, in that we are

         14  successful in getting the kind of response to this

         15  World Trade Center issue that I think we need to

         16  have, then that's going to put the feds and the

         17  state and, you know, you folks in a situation, we're

         18  going to have to, you know, push the button and say

         19  go, and that's going to mean -- and it's just going

         20  to be funded by federal funds. You know, great, but

         21  I guess what I want you all to prepare for I guess

         22  in a budget way, as well as like a logistical kind

         23  of way, is that if we get something to pop on this

         24  thing, we need DEP to be able to respond, step up,

         25  you know, get the inspectors, or whatever the
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          2  ultimate, you know, configuration of responsibility

          3  of this.

          4                 So, in other words, we're trying to

          5  do a lot, as you know, on this Committee to get

          6  something to pop on the State and Federal Government

          7  on this, and we certainly want DEP to play big

          8  roles, so that part of your agency may be called

          9  upon in a big way and we want to know whether or not

         10  -- because I know that there are some discussions

         11  of EPA or FEMA or whatever, step in with some money,

         12  maybe just cleaning up these apartments, just

         13  getting it over with, and just something they can do

         14  to kind of give some public confidence. I know that

         15  the Mayor is putting together a task force and the

         16  EPA has got a downtown air task force that they're

         17  putting together and I think everyone is seeing

         18  their handwriting on the wall, the people are just

         19  not satisfied with this, and they want to see more

         20  action taken.

         21                 And, so, my question is to what

         22  extent have you folks tried to envision what you may

         23  be called upon to do? And you know, where would you

         24  get the inspectors from, and if we push the button

         25  and we say go, then are you guys ready to go?
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          2                 Long question, sorry.

          3                 COMMISSIONER MIELE: It is a long

          4  question, and there's a lot of ifs on it.

          5                 It all depends upon what legislation

          6  tasks us with doing. I'm confident that whatever it

          7  tasked us with doing, we could handle.

          8                 The Mayor basically has tasked OEM

          9  with coordinating this. I recognize you're heading

         10  in a different direction.

         11                 CHAIRPERSON GENNARO: I like you guys,

         12  that's why. You see?

         13                 COMMISSIONER MIELE: And I appreciate

         14  that. I appreciate your support, and your belief in

         15  the agency.

         16                 The bottom line is we'll take on

         17  whatever role we need to, and we will adjust

         18  ourselves.

         19                 Obviously since that was not water

         20  and sewer related, it would be funded out of, you

         21  know, general funds, or it would be funded out of

         22  grants from some other governmental agency,

         23  hopefully a federal one, and depending upon how it

         24  got together and how it got funded, I think we would

         25  have no difficulty in handling it.
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          2                 It would remain to be seen what the

          3  mission would be, do we go back in and relook at

          4  spaces that have already been occupied, and the

          5  answer to that is, when Senators Clinton and

          6  Lieberman had their hearings about a month or so

          7  ago, we made an offer at that point if there was

          8  anyone that had any concerns about their clean-up of

          9  apartments and what have you, and to make a long

         10  story short, we got a grand total of 75 inquiries

         11  since that point and time which have now basically

         12  tapered off to nothing.

         13                 We went out to look at them, and I

         14  think I'll leave Mr. Avaltroni to tell you what the

         15  results of that were. But we're confident that what

         16  we got out there is something you can rely upon.

         17                 CHAIRPERSON GENNARO: Okay, Bob?

         18                 DEPUTY COMMISSIONER AVALTRONI: Mr.

         19  Chairman, as you suggested, it's a general concern.

         20  Obviously, as the Commissioners alluded to, OEM has

         21  been established. We are working collectively, as

         22  I've suggested before, with our sisters in

         23  government at the federal and state level. We are

         24  working through OEM, the Mayor was very specific

         25  setting up a hot line there as well. We take our
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          2  responsibility very seriously, and, obviously, this

          3  is being approached on a team level, a team effort

          4  is being made at the various levels, and we hope to

          5  come up with some very positive results.

          6                 CHAIRPERSON GENNARO: Thank you.

          7                 Okay, Peter and I were just working

          8  on a little something here. I'm going to do one more

          9  before I turn it back over.

         10                 Newtown Creek, it was in the paper

         11  the other day, and the Post, as you know, did a

         12  front page on that, and as we know, we all read the

         13  Post and originally the upgrade was going to be 1.4

         14  billion, or thereabouts, now it's, you know, 2.3,

         15  and to some extent, this could be the result of sort

         16  of, you know, shifting regulatory requirements, they

         17  want this and they want that, they want it in blue,

         18  they want it in pink, they want bells, they want

         19  whistles, and, so, I guess where I'm sort of coming

         20  from is that -- and my statements on this, and I was

         21  quoted here accurately, that this is kind of like a

         22  price merry-go-around, now we have to figure out a

         23  way to get off. I'm not necessarily, you know,

         24  blaming you folks for that, and to the extent that,

         25  you know, we can help you with regard to the higher
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          2  levels of government that are making you do things

          3  in a new, different way all the time, however, I

          4  don't want to, you know, completely throw a softball

          5  pitch either here, and, you know, to the extent that

          6  these never-ending escalation of state and federal

          7  requirements, this can't be an excuse either from

          8  the City's part, just to say this thing is never

          9  going to end, so the contract I think gets a little

         10  loose and then everybody is making the situation

         11  work.

         12                 I guess I just want to find out

         13  what's going on and when does the merry-go-round

         14  end? And we've got a lot of people looking at this

         15  now and I'm getting calls on it, and, so, what do

         16  you have?

         17                 COMMISSIONER MIELE: Let me, just

         18  before Bob Garafolo gives you the details and the

         19  sequence of events, let me say a couple of things.

         20  We said earlier today, I've been in this job just

         21  shy of six years. The first briefing I got on the

         22  Newtown Creek Wastewater Treatment Plant, I was told

         23  we're about 90 days away from an okay on track

         24  three, okay?

         25                 About four months ago somebody looked
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          2  me right in the eye and said we're about 90 days

          3  away from an okay on track three. That's by way of

          4  that's what we deal with as we go through it.

          5                 CHAIRPERSON GENNARO: And, so you are

          6  saying that you are getting this from some other

          7  level of government, right?

          8                 COMMISSIONER MIELE: Yes. And Bob will

          9  go through that for you.

         10                 The bottom line is, and I think this

         11  is critical that you understand also, that of our

         12  budget, in the way of capital construction, some

         13  70.9 percent this year is mandated by either court

         14  order or judge or some federal rule or regulation of

         15  the state, et cetera.

         16                 Next year it goes to 78 percent. In

         17  2004, it goes down to about 66 percent, and it goes

         18  up in 2005 to 81 percent plus, and then, finally, in

         19  2006, if you can believe this, it goes to 88.4

         20  percent. So, the discretionary amount of our budget

         21  starts getting narrower and narrower and narrower as

         22  a result of outside mandates, which are all very

         23  well, but which all have an impact on our ratepayers

         24  and on the size of the projects that we do.

         25                 Now, Newtown Creek, it's 300 million
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          2  gallons a day, it's an enormously large plant. What

          3  you're looking at is I think some 50 some odd acres,

          4  so we're not talking about small stuff, and at this

          5  point I'll ask Bob to go through how we got to where

          6  we are today.

          7                 DEPUTY COMMISSIONER GARAFOLO: Thank

          8  you, Commissioner.

          9                 Newtown is, without question, one of

         10  our largest and certainly more complex projects, and

         11  I think in order to fully understand the numbers and

         12  where they came from and how we got there, if you

         13  would indulge me, I would like to go through a

         14  little bit of not just the history of this project,

         15  but how we typically do a project and where numbers

         16  come from.

         17                 As the Commissioner said, that's a

         18  photo of the site, the plant site, also showing the

         19  adjacent properties that were acquired, the mobile

         20  tank farm up on the top that we acquired and

         21  subsequently demolished and are in the process of

         22  remediating the soil at that location in the

         23  Williamsburg steel site at the bottom left, which we

         24  have also acquired and have demolished and is now

         25  available as part of the additional site.
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          2                 The gentleman to my left is Vincent

          3  DeSantis. He's my director of design, and he's here

          4  in case I get any tough questions about the design

          5  of this facility, and he'll help me by going through

          6  the charts.

          7                 I'd like to start with describing the

          8  typical lifecycle of a project, one of our capital

          9  projects, a big one. Typically we are given a

         10  project from the Operating Bureau. I run the

         11  Engineering Bureau, we are in fact almost like

         12  consultants to the Operating Bureau. We come in, we

         13  do their engineering, their construction work for

         14  them, we give them a better facility to operate.

         15                 I would get a request for an

         16  Operating Bureau to improve a facility, upgrade a

         17  facility, we will launch into project initiation,

         18  which involves several levels of oversight accrual,

         19  solicitation of consultants and contracting, et

         20  cetera.

         21                 At that point in time, we will

         22  develop, we will generate a number. It is a

         23  guesstimate, as the Commissioner said earlier, on

         24  what will be the ensuing cost for that facility,

         25  both in terms of engineering work and ultimately
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          2  construction work.

          3                 We will place that number in the

          4  City's tenure fiscal plan as a placeholder to

          5  indicate that this project is coming, that there is

          6  a significant amount of money that will be spent and

          7  where we think those monies will be spent.

          8                 This is just as I said, to set a

          9  place in the budget for these numbers.

         10                 The first phase, technical phase of a

         11  project, is what we call facility planning, that's

         12  where we go into the facility, we evaluate it, we

         13  look at the deficiencies, the short-comings, the

         14  problems, we look at alternatives to solve those

         15  problems, we evaluate those, we study them, we look

         16  at the cost benefits of various alternatives, and we

         17  develop an overall plan for the upgrading of that

         18  facility.

         19                 At that point in time, again our

         20  oversight step in, the Office of Management and

         21  Budget conducts a value engineering workshop. This

         22  is basically a week long intense process where OMB

         23  puts together a team of experts in the various areas

         24  that are involved in a project, on a wastewater

         25  project, for instance, they would have structural
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          2  engineers, mechanical, electricals, sewage treatment

          3  process specialists, air quality people, a firm that

          4  does estimating to verify numbers, architectural

          5  people and so forth, all of the areas that go into

          6  the design and planning of a project like this, they

          7  will put a team together, gather them at their

          8  offices, DEP comes in, makes a presentation of the

          9  project, and for an intense week-long effort this

         10  team studies the project, throws out ideas,

         11  brainstorms, ideas to improve the project, and at

         12  the end of this does a reconciliation of their

         13  recommendations, our responses to those

         14  recommendations, and a reconciliation of what is a

         15  very preliminary budget number that is in our fiscal

         16  plan.

         17                 CHAIRPERSON GENNARO: Right.  So, like

         18  with a process that tight, of course the natural

         19  question is how do you go to 1.4 to 2.3?

         20                 DEPUTY COMMISSIONER GARAFOLO: I will

         21  get to that.

         22                 CHAIRPERSON GENNARO: Okay. That's the

         23  good part.

         24                 DEPUTY COMMISSIONER GARAFOLO: That's

         25  the kicker at the end.
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          2                 CHAIRPERSON GENNARO: Okay.

          3                 DEPUTY COMMISSIONER GARAFOLO: After

          4  we finish --

          5                 CHAIRPERSON GENNARO: I don't get that

          6  now?

          7                 DEPUTY COMMISSIONER GARAFOLO: No, you

          8  have to wait.

          9                 CHAIRPERSON GENNARO: All right. All

         10  right.

         11                 DEPUTY COMMISSIONER GARAFOLO: After

         12  we finish facility planning, we go through VE, and

         13  basically to the extent that we have information

         14  that can be analyzed, it is analyzed and we go

         15  forward into the next step, which is the final

         16  design process.

         17                 This is where the engineers start

         18  cranking out bidable plans and specs. This is where

         19  we go out and we take the borings, we do the air

         20  monitoring, we do the air modeling, we develop the

         21  odor control requirements. We have not only the

         22  structural capabilities of the soil, but also of the

         23  contaminants that may be concealed there, and we

         24  develop the remediation programs.

         25                 That's where we put together the
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          2  contracts that are ultimately bid for construction

          3  and we estimate those contracts.

          4                 During final design, somewhere

          5  between 30 percent completion and 60 percent

          6  completion, there was another value engineering

          7  process. OMB puts together a team, some of the

          8  previous members, perhaps new members, depending on

          9  areas where we've wandered into now, and, again,

         10  they look at where we are on design, what we're

         11  doing, the approaches that we're taking, they make

         12  suggestions for improvements. Sometimes those

         13  improvements add money to the project, sometimes

         14  there are efficiencies that reduce the cost of the

         15  project. On balance the VE tends to reduce the cost

         16  of an overall project.

         17                 They come out of that with their

         18  recommendations, that we incorporate those in our

         19  design and we will proceed then to complete the

         20  design of the project.

         21                 At that point in time, we have a

         22  number that we would call a budget for the project.

         23  That's the number that's been verified by OMB VE

         24  process. It's the number that we place in our

         25  commitment for the plant, it is then adopted for the
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          2  upcoming fiscal year.

          3                 I should point out that on a large

          4  project, typically they are design and construction

          5  in phases, like Newtown Creek there are several

          6  phases, so you'll have construction overlapping with

          7  design, there will be design in the next phase while

          8  you're constructing.

          9                 So, we'll get through that, and we'll

         10  launch into construction at that point. We'll bid

         11  the contracts out, they are competitively bid, and

         12  we go into construction.

         13                 Now, that's a typical project.

         14  Newtown Creek has really not been a typical project.

         15  It is far more complex than that. So, I would like

         16  to go through a little bit of the history, and I'll

         17  go through this as quickly as I can, because it is

         18  lengthy.

         19                 The plant to open in 1967, it was

         20  designed to basically remove 65 to 75 percent of

         21  conventional pollutants during the sewage treatment

         22  process.

         23                 In fact, it has consistently

         24  performed better than that, and typically removes

         25  anywhere from 75 percent up to the low eighties.
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          2                 In 1972 the Clean Water Act was

          3  adopted, and that mandated 85 percent removal of

          4  conventional pollutants. So, the plant was out of

          5  compliance, so were our other 11 plants, and the two

          6  that we had not yet built. So, the Department

          7  launched into at that point the construction program

          8  on our two new plants, Red Hook and North River, and

          9  the upgrade of our other 11 plants to get them to

         10  full secondary treatment.

         11                 There was a provision in the act that

         12  allowed for the seeking of waivers of secondary

         13  treatment for various reasons.

         14                 Because Newtown was doing so well,

         15  and so close to the requirements of 85 percent, we

         16  did in 1979 draft an application for a 301H waiver.

         17  We submitted it to the appropriate people, and we

         18  began a dialogue with them. This was our first

         19  attempt to avoid an extremely large expenditure at

         20  Newtown Creek.

         21                 At the same time, in 80 we produced

         22  the first facility plan, if we had to go to

         23  secondary treatment what we'd have to do.

         24                 In '83, after these discussions, and

         25  not very positive results from the oversights, we
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          2  revised our 301H application and resubmitted it

          3  basically for a slightly different configuration and

          4  different site constraints.

          5                 Again, discussions ensued in '85. We

          6  had to withdraw that application, basically on the

          7  direction of DEC and EPA, that they had no intention

          8  of approving it, they were not going to grant us the

          9  waiver, so rather than face that and the public

         10  hearing process, we withdrew the application.

         11                 In '88, the first consent order on

         12  Newtown Creek was entered, and that mandated

         13  secondary treatment, and it laid out a schedule for

         14  implementation of that secondary treatment through

         15  construction.

         16                 In '89 we developed a facility plan,

         17  again, going back to our model of how we conduct

         18  projects, of how we were going to get to the

         19  completion of secondary treatment of Newtown Creek.

         20                 In 1991, while we were well into

         21  design, implementing that facility plan, in fact I

         22  think it was just a few weeks before we did the

         23  first contract, DEC abruptly rescinded its approval

         24  of our facility plan. Their primary concern --

         25                 CHAIRPERSON GENNARO: How did they --
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          2  they just did it?

          3                 DEPUTY COMMISSIONER GARAFOLO: They

          4  did it.

          5                 CHAIRPERSON GENNARO: They approved

          6  it, we just unapproved it?

          7                 DEPUTY COMMISSIONER GARAFOLO: Right.

          8  They sent us a letter basically saying we have

          9  serious concerns about, at that time it was the

         10  depth of the aeration tanks. They were concerned

         11  that the aeration tanks that had been designed at

         12  Newtown because of the tightness of the site, we

         13  were using deeper tanks than is our norm, that those

         14  tanks could lead to process upsets, those upsets

         15  would result not only in failure to consistently

         16  meet secondary, but more importantly to the

         17  generation of odors.

         18                 CHAIRPERSON GENNARO: And we have that

         19  problem, of course, in North River with the aeration

         20  tanks.

         21                 DEPUTY COMMISSIONER GARAFOLO: North

         22  River we did have deep aeration tanks. It was in

         23  fact the North River instance that caused the state

         24  to suddenly reconsider --

         25                 CHAIRPERSON GENNARO: Oh, I see. Okay.
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          2                 COMMISSIONER MIELE: If I may

          3  interrupt just one second?

          4                 I think one of the things that's come

          5  out of my six years here, is that the federal

          6  government has the approach, if it hasn't been done

          7  someplace else successfully, at the size you want to

          8  do it, it's an experimental process and we don't

          9  want you to use it.

         10                 Now, given the fact that the City of

         11  New York runs the largest system, certainly in the

         12  United States if not the world, there are very few

         13  other players out there who are building things of

         14  the size that we need, which means, when you finally

         15  get down to it, anything that we do, if it's not

         16  something we've done before, is something that

         17  they're not comfortable with and are immediately

         18  reluctant to give us permission to do. And we run

         19  that battle every single day.

         20                 CHAIRPERSON GENNARO: But they gave

         21  you permission and then they yanked it?

         22                 DEPUTY COMMISSIONER GARAFOLO: That is

         23  correct.

         24                 CHAIRPERSON GENNARO: Okay.

         25                 DEPUTY COMMISSIONER GARAFOLO: We had
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          2  an approved facility plan, they rescinded that

          3  approval. I would just in defense of North River

          4  point out that the odor issues at North River really

          5  were exaggerated because of start-up problems that

          6  occurred there.

          7                 CHAIRPERSON GENNARO: Thank God Stan

          8  Michels is not here to hear that.

          9                 DEPUTY COMMISSIONER GARAFOLO: Not to

         10  say that there have not been issues, but the initial

         11  instance of odor, which was at the start-up, and the

         12  problems that we had there, has never recurred to

         13  the extent and degree that it occurred then.

         14                 So, in any event, they pulled their

         15  plan. We now had to go back and essentially develop

         16  a whole new plan for the plant that required the

         17  acquisition of additional lands, the mobile site, as

         18  I pointed out, and the Williamsburg Steel site,

         19  which were acquired, and the development of a new

         20  project schedule, and in 1995, the agreement of

         21  another consent decree.

         22                 That consent decree was quite a bit

         23  more complex. There were other things added to it,

         24  such as nitrogen, nutrient removal, at that time we

         25  were in the midst of the Long Island Sound study.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            93

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  Newtown Creek is in Zone 9, which is one of the

          3  sound zones. We are required to reduce nitrogen

          4  discharge there in order to keep the western sound a

          5  healthier place for the marine environment.

          6                 So, we developed a plan that was

          7  incorporated in that consent order that was to

          8  develop a dual track plant. We were looking at two

          9  ways to go with Newtown Creek.

         10                 The first way was basically demolish

         11  and rebuild. Build a plant that is similar and

         12  identical to our other 13 plants, and that would

         13  require us essentially to demolish the entire

         14  existing plant and reconstruct it. It was extremely

         15  expensive, disruptive, very intense construction

         16  process.

         17                 CHAIRPERSON GENNARO: Is that what you

         18  did?

         19                 DEPUTY COMMISSIONER GARAFOLO: That is

         20  not what we did. That was one track --

         21                 CHAIRPERSON GENNARO: Okay.

         22                 DEPUTY COMMISSIONER GARAFOLO: That

         23  was what we called track one, it was listed in the

         24  consent order.

         25                 Track two was the testing, pilot
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          2  testing of an experimental process called

          3  "biofiltration." This was a process that was

          4  developed in Europe, and was used extensively in

          5  Europe. It was developed initially for the water

          6  treatment industry, but many of the technologies

          7  from water treatment are now being extended into the

          8  sewage treatment industry. In Europe, particularly

          9  in France, they were building plants and they had

         10  plants with biofilters they were using to treat

         11  sewage. We thought that had real potential.  At the

         12  time I think we estimated that it might save us $500

         13  million over the track one plan.

         14                 In order to test it, to make sure

         15  that it would work, that we were comfortable with

         16  it, we did, in fact, as part of our planning build a

         17  pilot facility at Newtown Creek where we installed

         18  two biofiltration units, representing the two

         19  manufacturers of biofiltration, there were only two

         20  of them, so we could operate them, test them, and

         21  compare them side by side to discuss their relative

         22  merits, see if in fact that was the way we wanted to

         23  go.

         24                 While we were doing that, we also had

         25  an interim upgrade program going on at the plant,
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          2  because of the length of time it would take us to

          3  get to full upgrade, we were trying to improve the

          4  process there, maintain the treatment process. We

          5  were trying to reduce odors that were emanating from

          6  the plant, there was a lot of odor control

          7  implementation that went on. As part of our efforts

          8  to improve the process, tests that we were running

          9  in one of the tanks, tank 15, we basically tried

         10  different aeration systems there, and we found that

         11  in tank 15, with these interim processes that we

         12  added, we actually had gotten up to 85 percent and

         13  beyond removals of pollutants. We were achieving

         14  secondary treatment in tank 15.

         15                 This caused us then to take a look at

         16  the possible extrapolation of tank 15 throughout the

         17  entire existing plant, and could we achieve

         18  secondary treatment. We felt that we could.

         19                 CHAIRPERSON GENNARO: Could you

         20  achieve secondary treatment standard --

         21                 DEPUTY COMMISSIONER GARAFOLO:

         22  Eighty-five.

         23                 CHAIRPERSON GENNARO: Eighty-five.

         24                 DEPUTY COMMISSIONER GARAFOLO: Without

         25  going through the complete demolition and rebuilding
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          2  of the plant.

          3                 CHAIRPERSON GENNARO: Because the

          4  aeration is definitely not a second stage of the

          5  treatment, or whatever; is that what you're saying?

          6                 DEPUTY COMMISSIONER GARAFOLO:

          7  Basically a conventional plant would have involved

          8  the demolition of the tanks that we have, the

          9  addition of primary tanks, which we do not have at

         10  Newtown Creek, for primary settlement.

         11                 CHAIRPERSON GENNARO: Oh, I see.

         12                 DEPUTY COMMISSIONER GARAFOLO: So, you

         13  really have to go back and put the first step in,

         14  and that would require that you demolish everything

         15  beyond it and rebuild it in the fashion of our other

         16  treatment plants.

         17                 This is a retrofitting of the

         18  existing tankage, and the additional -- the addition

         19  of some additional tankage, with the extrapolation

         20  of the tank 15 process, and it allows us to --

         21                 CHAIRPERSON GENNARO: So, the tank 15

         22  process is actually during the second stage of

         23  treatment, without the first stage --

         24                 DEPUTY COMMISSIONER GARAFOLO: That's

         25  correct.
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          2                 CHAIRPERSON GENNARO: Okay.

          3                 DEPUTY COMMISSIONER GARAFOLO: It

          4  enhances the second stage to such a degree that

          5  you're getting the 85 percent removals that you need

          6  to get --

          7                 CHAIRPERSON GENNARO: Right.

          8                 DEPUTY COMMISSIONER GARAFOLO: To

          9  comply with secondary treatment.

         10                 This became track three, third option

         11  at Newtown Creek.

         12                 CHAIRPERSON GENNARO: And this was

         13  part of the consent thing?

         14                 DEPUTY COMMISSIONER GARAFOLO: It was

         15  not at that time. It was not at that time. Only

         16  tracks one and two, and we had basically resolved

         17  the track two, the biofiltration we found just was

         18  not suitable, it did not work sufficiently so that

         19  was out.

         20                 CHAIRPERSON GENNARO: Track one was a

         21  loser.

         22                 DEPUTY COMMISSIONER GARAFOLO: Track

         23  one was a loser in terms of its cost and impact. We

         24  were still looking for something better to do and we

         25  thought that track three basically gave us that.
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          2                 We proposed track three to the state.

          3  We began negotiation with them on that. We

          4  demonstrated the results that we had in the tank 15

          5  process. That was around 1998.

          6                 In 1999, after extensive discussions,

          7  they basically rejected our track three proposal.

          8  They rejected it --

          9                 CHAIRPERSON GENNARO: Who rejected it?

         10                 DEPUTY COMMISSIONER GARAFOLO: The

         11  state.

         12                 CHAIRPERSON GENNARO: The state.

         13                 DEPUTY COMMISSIONER GARAFOLO: New

         14  York State DEC.

         15                 CHAIRPERSON GENNARO: Okay. Because

         16  they're your regulator of course.

         17                 DEPUTY COMMISSIONER GARAFOLO: They

         18  are our regulator. They need to approve the plan,

         19  and it would have of course required a modification

         20  of the consent order to implement.

         21                 They rejected it primarily because of

         22  their concerns over its ability to consistently meet

         23  85 percent removal. They were concerned about

         24  process upsets, and they were also concerned about

         25  long-term reliability.
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          2                 We continued, after their initial

          3  rejection, to discuss with them, we really were

          4  pushing track three. Track three, I think I

          5  mentioned, had the potential to save us $700 million

          6  over the track one cost, or under the track one

          7  cost. So, we felt it was worth pursuing.

          8                 We pursued it with them. This

          9  required us to change some of the contracts that

         10  were going forward in order to accomplish that, to

         11  give us the time to do that. It also required us to

         12  enhance the original track three proposal, and we

         13  did do that. We were successful in convincing DEC

         14  that track three would work, that it would work

         15  consistently and over the long-term, and we have

         16  now, in 2001, reached agreement with them on track

         17  three, and that consent order the Commissioner

         18  referred to, is being public noticed.

         19                 CHAIRPERSON GENNARO: Oh, okay. But

         20  track three is the track now?

         21                 DEPUTY COMMISSIONER GARAFOLO: Track

         22  three is now the track on which we are proceeding,

         23  and the numbers that you saw in the post --

         24                 CHAIRPERSON GENNARO: And everybody is

         25  happy, and no one is going to say we don't like it
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          2  all of a sudden, and, you know, I mean --

          3                 DEPUTY COMMISSIONER GARAFOLO: Well, I

          4  can't predict the future, but we're certainly happy,

          5  our operating staff is happy, our engineering staff

          6  is happy.

          7                 CHAIRPERSON GENNARO: You asked them

          8  if they're sure, right? Did you say that?

          9                 DEPUTY COMMISSIONER GARAFOLO: We are

         10  sure.

         11                 CHAIRPERSON GENNARO: You got to say

         12  that to them.

         13                 DEPUTY COMMISSIONER GARAFOLO: And we

         14  are confident that --

         15                 CHAIRPERSON GENNARO: You've got to

         16  say are you sure this time?

         17                 DEPUTY COMMISSIONER GARAFOLO: --

         18  Track three will achieve secondary treatment and

         19  save us $700 million over the track one cost --

         20                 COMMISSIONER MIELE: And it will be

         21  completed sooner.

         22                 DEPUTY COMMISSIONER GARAFOLO: Good

         23  point. And it will be completed three years sooner,

         24  two and a half years sooner, than the track one

         25  project, with reduced environmental impacts on the
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          2  community.

          3                 So, the question then becomes, how

          4  did the cost increase for track three, between 1998

          5  essentially the facility plan costs and the current

          6  estimate we have --

          7                 CHAIRPERSON GENNARO: All because

          8  track three, when it was first proposed, was the 1.4

          9  number?

         10                 DEPUTY COMMISSIONER GARAFOLO: It was

         11  1.3 and change.

         12                 CHAIRPERSON GENNARO: 1.3, oh, okay.

         13                 DEPUTY COMMISSIONER GARAFOLO: We

         14  prefer to say it was 1.3, and it's currently around

         15  2.2.

         16                 CHAIRPERSON GENNARO: Oh, so we are

         17  sort of looking at apples and apples here?

         18                 DEPUTY COMMISSIONER GARAFOLO: We're

         19  looking at about a $900 million increase from the

         20  initial planning number.

         21                 CHAIRPERSON GENNARO: Okay.

         22                 DEPUTY COMMISSIONER GARAFOLO: The

         23  number that occurred after facility planning, if you

         24  remember the lifecycle of the project, to the number

         25  that we're looking at now when we are well into
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          2  design and actually putting contracts out onto the

          3  street.

          4                 CHAIRPERSON GENNARO: I would just

          5  like to interrupt for a second to say that we're

          6  joined by Council Member Yassky, someone who knows a

          7  lot about Newtown Creek, and, so, I'm glad for him

          8  to be here. He represents the district, of course,

          9  that has Newtown Creek in it. We're happy to have

         10  him here, he's not a member of the Committee, so

         11  your words are being directed at the right people.

         12                 DEPUTY COMMISSIONER GARAFOLO: Well,

         13  in fact, I would hope not to bore the Council

         14  Member, because he saw this presentation a couple of

         15  weeks ago.

         16                 CHAIRPERSON GENNARO: Oh, okay.

         17                 COUNCIL MEMBER YASSKY: Endlessly

         18  fascinating, thank you. I appreciate your concern,

         19  though.

         20                 DEPUTY COMMISSIONER GARAFOLO: It's

         21  always nice to have someone who appreciates our

         22  work.

         23                 CHAIRPERSON GENNARO: Right.

         24                 DEPUTY COMMISSIONER GARAFOLO: Okay.

         25  Yes, it did go up $900 million. It went up $900
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          2  million, because when you're in design, as I said,

          3  you're taking borings, you are doing air monitoring,

          4  you are doing air modeling, you're developing your

          5  odor control systems, and that's when really you

          6  develop detailed costs based on detailed

          7  information.

          8                 What went into that $900 million?

          9  We've got a list of it on this exhibit. Just to

         10  point out the big items that added up to the 900

         11  million.

         12                 The first item was the Manhattan

         13  pumping station. DEP had been in the process of

         14  upgrading the Manhattan Pumping Station, about 60

         15  percent of the flow, close to 60 percent comes from

         16  Manhattan to Newtown Creek, and it is all pumped

         17  through this station, the 13th Street station.

         18                 We've been in the process of

         19  upgrading that station or planning its upgrade for

         20  many years. We put that process on hold when we

         21  realized that depending on what track we pursued and

         22  what we did at Newtown Creek would have impacts on

         23  the Manhattan Pump Station Project.

         24                 So, that project, which was funded

         25  separately out of our Pump Station Program, has now
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          2  been incorporated into the Newtown Creek Project,

          3  and folded into that. So, that's $154 million that

          4  was in another program that has been added to this

          5  project.

          6                 Making more elements common. In '99

          7  when DEC --

          8                 CHAIRPERSON GENNARO: So, so far we've

          9  got 154. Okay, keep going.

         10                 DEPUTY COMMISSIONER GARAFOLO: In '99

         11  -- it's on the handout.

         12                 CHAIRPERSON GENNARO: Okay.

         13                 DEPUTY COMMISSIONER GARAFOLO: In '99,

         14  when DEC rejected track three, we were at a point,

         15  we had been proceeding with the construction of what

         16  we call common elements of the plan, those are

         17  elements that would be the same if you were building

         18  track one or track three.

         19                 We had reached the point where we

         20  were now diverging, and the next contract we put

         21  out, which was 31, contract 31, which is a huge

         22  contract, was needed to be specific, either track

         23  one or track three.

         24                 We wanted to keep our options open,

         25  while we continued to discuss with DEC and try and
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          2  sell them on track three. We had to take that

          3  contract and make it common to both tracks. That

          4  added about $160 million to the cost of that

          5  contract.

          6                 CHAIRPERSON GENNARO: That's like huge

          7  money.

          8                 DEPUTY COMMISSIONER GARAFOLO: So, we

          9  basically invested 160 million to try and win the

         10  700 million that we were looking to save by getting

         11  them to accept track three. Which we believe was a

         12  good investment because we did ultimately get them

         13  to accept that track three and that savings.

         14                 The next major item in the 900

         15  million, $121 million for track three enhancement.

         16  As you remember, I said we enhanced track three to

         17  add to its reliability and its longevity at the

         18  requirements of the state, and that added, those

         19  enhancements added 123 -- 121 million to the cost.

         20                 Operational improvements. This is a

         21  mixed bag of things. When you're in design and

         22  you're working closely with the operating staff,

         23  they're the guys out there running the systems, they

         24  come up with a lot of suggestions of things to make

         25  systems better, make them more efficient and make
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          2  them work better, and very often they know what

          3  they're talking about. We incorporate those into our

          4  design. $229 million went into that. Of that, I

          5  guess the largest single item was about $50 million,

          6  for an in-plant tunnel system, which was actually

          7  recommended by the Value Engineering Workshop.

          8                 What we're doing is constructing

          9  tunnels connecting the buildings and the various

         10  components of the plants to allow us to move men,

         11  materials and equipment through those tunnels to

         12  facilitate to transporter equipment and utilities in

         13  those tunnels, and overall have a more efficient

         14  operating plant, and that was the largest single

         15  item of the additional monies.

         16                 Additional geotechnical requirements.

         17  As I said, when we did take the borings, we found

         18  that the soil was worse than we expected. It was

         19  worse in terms of foundations. We need stronger

         20  foundations and different types of foundations to

         21  support the buildings, and that added 130 million to

         22  what we had originally thought we were going to have

         23  to do there.

         24                 Community enhancements. A relatively

         25  small amount of money, $24 million. We have percent
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          2  for art projects out there. We have an extensive

          3  architectural program, Polshek Partners is the

          4  architect on the project, and they've basically

          5  given us an architectural plan that makes this a

          6  facility that a community would want to have in

          7  their community.

          8                 There are also some siting

          9  requirements, some land use that we did there.

         10                 And the last item, the next to last

         11  minute item, $25 million, emergency power. Changing

         12  requirements at Con Edison with regard to the

         13  emergency generation that we put in our plants and

         14  how it ties into their system, basically cost us $25

         15  million more than we originally anticipated. And the

         16  last 25 million is just miscellaneous items that

         17  were added to various contracts because, as I said,

         18  the greater detail of design.

         19                 So, what does all this mean? When

         20  we're finished with our design, and we put a

         21  contract on the street, we're pretty comfortable

         22  what it's going to cost.

         23                 Now we've got all the information,

         24  we've done a good design, and we know where we're

         25  going.
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          2                 What you see on the next exhibit are

          3  six contracts that have already been bid at Newtown

          4  Creek. Some of them, in fact, the work has already

          5  been completed. And you see the engineer's estimate,

          6  which is the final number when we go out on the

          7  street, versus the low bid, the low bidding

          8  contractors' amount, and you'll see as you go down

          9  the line that we're pretty close on all of those,

         10  some are a little higher, some are a little lower.

         11  Overall, our estimate was even slightly higher than

         12  the final bid amounts on there, which it's a good

         13  conservative estimate, and that's sort of the way we

         14  like to see things.

         15                 So, we think that the number we're

         16  projecting now that we're well into design is pretty

         17  much on the money, and as you can see, we know what

         18  we're talking about when we go to the street with a

         19  project.

         20                 Next, you know, on the next exhibit,

         21  I think something everybody is concerned about is,

         22  well, why is this plant so expensive? Why is it

         23  costing us this much, and how does that compare?

         24  What we've got here is two other of our plants that

         25  recently completed upgrading Owlshead and Coney
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          2  Island. Of course, the Newtown Creek plant, the

          3  track three number, the 2.2 billion that we're

          4  talking about.

          5                 The Dear Island Plant in Boston,

          6  which is a very large plant built out on the end of

          7  the peninsula in Boston Harbor, we adjusted the cost

          8  of that plant, we've deducted out of there total

          9  cost items that are not appropriate to comparison.

         10  There's an extensive tunneling effort up there,

         11  bringing sewage out to the plant and so forth, and

         12  their long outfall. So, we've deducted that to try

         13  and make, compare apples to apples and oranges to

         14  oranges basically. And the Bay Park Plant in Nassau

         15  County, which was recently upgraded.

         16                 You see the capacity of the plants

         17  there expressed in million gallons per day. Largely

         18  the cost of constructing or upgrading a plant is

         19  proportional to the size of the plant and we do

         20  measure its size and its ability in its capacity to

         21  treat sewage, and we've taken the construction cost

         22  of each plant listed there, we've escalated it to

         23  the midpoint of Newtown Creek construction 2006 --

         24  I'm sorry -- the midpoint of construction, yes,

         25  2006, at three percent per year escalation, and
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          2  we've developed a cost per gallon in that year, with

          3  the normalized cost for each of those plants. And

          4  you can see that at 699 a gallon, Newtown Creek is

          5  sort of right in the ball park with what people

          6  spend to upgrade plants of this magnitude and to get

          7  them to where they have to be.

          8                 CHAIRPERSON GENNARO: And that 699 is?

          9                 DEPUTY COMMISSIONER GARAFOLO: That's

         10  a capital construction cost per gallon of capacity

         11  of the treatment plant.

         12                 CHAIRPERSON GENNARO: And that's

         13  spread over the whole life of the plant, or

         14  whatever?

         15                 DEPUTY COMMISSIONER GARAFOLO: This is

         16  the 2.2 billion --

         17                 CHAIRPERSON GENNARO: I'm just curious

         18  if that 699 means that we're building this plant,

         19  we're going to spend 2 billion plus dollars and

         20  ultimately this is going to treat so many zillions

         21  of gallons of water or whatever, but all of the

         22  water that this plant is ever going to treat, if you

         23  do it by gallon, it's going to cost you 699 a gallon

         24  to do that?

         25                 DEPUTY COMMISSIONER GARAFOLO: That's
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          2  right. The plant is rated at 310 million gallons per

          3  day, it's currently seeing about 220 million gallons

          4  per day, so, yes, there's considerable room for

          5  additional flows. That does not include O and M

          6  costs. But, yes, this plant for that money will

          7  treat up to 310 MGD for the lifecycle of this

          8  construction project, which the mechanical equipment

          9  typically the lifecycle is about 20 years.

         10                 So, we can see that Newtown is in the

         11  ball park, it's costing about what you would expect

         12  a plant of this size and complexity to cost.

         13                 So, the last question I guess, and I

         14  don't have a board for this, I don't have an exhibit

         15  for it, the last question is, the term overrun has

         16  been used, and overrun is generally I think used by

         17  the public to denote when a project that's on the

         18  street is in construction and it's costing more than

         19  you think it's going to cost, that's what we call

         20  change orders. And we do change orders for a number

         21  of reasons.

         22                 Most of our change orders are design

         23  improvements. They can be occasioned by learning

         24  something while you're out there that will make it

         25  better, maybe a new technology that comes on the
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          2  market, a new product. Maybe a change in regulation

          3  requires that you do something somewhat differently,

          4  and occasionally a change order will be occasioned

          5  because of a design error or an omission. Your

          6  design leaves something out or maybe it doesn't do

          7  it quite the way you would want to do it and you

          8  have to fix that.

          9                 We went back and looked at our

         10  history, a change order history on a number of our

         11  projects. We basically looked at five projects we've

         12  completed recently.

         13                 The Red Hook and North River Plants,

         14  which are the new plants that we constructed, the

         15  Newtown Creek Interim Program, which was the interim

         16  upgrade work that we were doing to keep this plant

         17  running and make it a better neighbor, while we're

         18  going into the final upgrade, as well as our Coney

         19  Island and Owlshead plants that we just upgraded.

         20  And we find that our rate of change orders, the

         21  difference between the contractors' bid amounts and

         22  the final cost of the contract varied anywhere from

         23  one percent to ten percent.

         24                 But the average over those five

         25  plants was 4.6 percent.
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          2                 The industry standard from the

          3  engineering news record for change orders, or

          4  overruns on projects of this magnitude runs anywhere

          5  from five to ten percent.

          6                 So, again, we're very comfortable and

          7  very confident that when we put a design on the

          8  street, we've got it pinned down pretty good, and

          9  we're doing a good job at doing that. That's the

         10  kicker.

         11                 CHAIRPERSON GENNARO: Okay.

         12                 Thank you. Thank you for the

         13  presentation. Now, I think we all understand a

         14  little better what's going on. I'm sorry that you

         15  got hung up by these other levels of government, but

         16  I also am curious, and I know you don't have the

         17  numbers probably right in front of you, but when

         18  people see all these numbers out there and say,

         19  well, you know, how much of that is really dedicated

         20  to people actually building the thing, and how much

         21  that you're paying for, you know, thought process.

         22  Like, you know, consultants, and these kinds of

         23  things? People think, well, they're asking this one

         24  firm how to do it, then they're asking another firm

         25  how to do it, and then, you know -- I mean, so how
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          2  much of this is actual construction, and how much of

          3  this is like brain waves, so-to-speak, I guess?

          4                 DEPUTY COMMISSIONER GARAFOLO: Without

          5  going into the specifics on this project, which

          6  you're right, I don't have the actual specifics

          7  there in front of me, again, rule of thumb numbers,

          8  typically the design of a project, the preparation

          9  of those detailed plans and specs, and all of the

         10  permitting efforts and everything that goes into

         11  putting a contract on the street, which includes

         12  having the designer available during construction to

         13  answer questions and clarify issues, typically that

         14  is about ten percent of the construction cost of the

         15  contract.

         16                 The other major engineering cost is

         17  the construction management, having people on site,

         18  supervising the contractor, reviewing his work,

         19  making sure he does it the way it's spec'd and put

         20  in the plans, and, you know, all the mundane stuff

         21  about processing his payments and so forth and so

         22  on, and that's been running us on a big project like

         23  this, about six percent of the construction cost.

         24                 And these are very necessary costs.

         25                 CHAIRPERSON GENNARO: Oh, I'm not
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          2  saying they're not. But I mean just so --

          3                 DEPUTY COMMISSIONER GARAFOLO: This is

          4  typical of the engineering cost versus the

          5  construction cost.

          6                 CHAIRPERSON GENNARO: You know, I just

          7  want to take some comfort in the fact that we're not

          8  spending an undue amount of money on brain waves

          9  rather than actually --

         10                 DEPUTY COMMISSIONER GARAFOLO: Sixteen

         11  percent in engineering and planning and 84 percent

         12  in physical construction.

         13                 And --

         14                 CHAIRPERSON GENNARO: Sixteen percent

         15  planning?

         16                 DEPUTY COMMISSIONER GARAFOLO: Sixteen

         17  percent in engineering -- I'm sorry, 16 percent

         18  versus 84, ten and six. And I think when you talk

         19  about brainstorming and things of that nature,

         20  certainly we don't spend a billion dollars lightly,

         21  and before we do it, there is a lot of thought,

         22  there is a lot of investigation, there is a lot of

         23  technology that's inspected, there are things

         24  springing up all over the place. As I said, at

         25  present, most of the new sewage treatment
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          2  technologies are being developed in Europe, as are

          3  water treatment technologies. And we are looking at

          4  those and trying to learn from the good examples and

          5  also the bad examples.

          6                 CHAIRPERSON GENNARO: Thank you.

          7                 I know that Council Member Vallone

          8  has a question on this, as does Council Member

          9  Yassky, so I recognize Council Member Vallone.

         10                 COUNCIL MEMBER VALLONE: Thank you,

         11  Mr. Chairman. It appears you are rivaled only by the

         12  School Construction Authority with your ability to

         13  stay within a budget.

         14                 What you call cost overruns, we still

         15  call -- or what you call change orders we call cost

         16  overruns here, and these numbers are mind-boggling.

         17  If I had a contractor work on my house and he came

         18  in with double the budget he'd lose his license

         19  before I paid that. This is why a budget is set in

         20  the first place. The costs were supposed to be

         21  envisioned, obviously a little bit overrun is

         22  understandable, but this is a huge amount when you

         23  speak about over 100 million dollars to persuade

         24  people and 25 million in miscellaneous, Boys and

         25  Girls Club in my district is losing 100,000, and
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          2  that will close them down. We're talking about

          3  mind-boggling numbers here.

          4                 Can you assure this Committee that

          5  there will be no further cost, change orders or cost

          6  overruns in this project?

          7                 DEPUTY COMMISSIONER GARAFOLO: Well,

          8  if I could continue with your analogy of the

          9  contractor whose cost went up, that really is the

         10  difference between a change order and an increase in

         11  a fiscal plan estimate number and an actual budget

         12  number. The 900 million represents the difference

         13  between an estimate that was put into the fiscal

         14  plan several years ago, and an actual cost budget

         15  number when the contract is bid. The difference

         16  between the bid numbers and the actual completion

         17  cost, as I said, our history of five major projects

         18  has been an escalation of 4.6 percent.

         19                 COUNCIL MEMBER VALLONE: We can deal

         20  with 4.6 percent.

         21                 DEPUTY COMMISSIONER GARAFOLO: Well,

         22  that is in fact what the difference has been

         23  historically on five of our large projects, between

         24  what the contractor was proposing when we know what

         25  it is exactly that we need to build, and what it
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          2  ultimately costs when he has completed the work.

          3                 You asked me if I can assure you that

          4  the numbers will not change? This project is going

          5  to go on for several more years, I can assure you

          6  that based on what we know now, and where we are

          7  now, that this will be the cost of the project. I

          8  cannot assure you that there will not be regulatory

          9  changes in that time frame, or changes in the

         10  environment out there that may require some

         11  modification of our plan between now and 2007.

         12                 COMMISSIONER MIELE: Let me, if I can

         13  use the analogy you came up with, Councilman, if

         14  someone comes in and you get a contractor in and you

         15  decide you're going to put an extension on the end

         16  of your building, and you know pretty much what it's

         17  going to cost per square foot, but when the

         18  contractor comes in you decide you're going to redo

         19  the kitchen and the bathroom at the same time, it

         20  changes the scope of the project. What we're talking

         21  about here is scope changes and internal changes,

         22  and sitting down, finally saying to the contractor,

         23  this is the product I want, how much are you going

         24  to charge me for it? And that's where we're at at

         25  the $2.2 billion.
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          2                 Any changes from this point on will

          3  be not based upon changes in scope, unless our

          4  oversight has changed the scope in the next six or

          5  seven years, which is possible, with new regulation

          6  and new criteria, but, again, I think what we're

          7  saying here is that we're anticipating 2.2 plus or

          8  minus four percent based upon whatever changes might

          9  come up during the course of the construction

         10  itself.

         11                 COUNCIL MEMBER VALLONE: Well, we tend

         12  to be vigilant in our oversight responsibilities.

         13                 Let me just change the topic for one

         14  moment, because I do have to step out.

         15                 I would like to get an expert's

         16  opinion on something before it -- I know this is

         17  your last chance to testify before us, I just

         18  stepped out before and I apologize, but what I did

         19  is go to the hearing next door, which I believe is

         20  over, of the Sanitation Committee, and the topic

         21  there is recycling. Now, this is a budget question,

         22  it may not be your budget, but it is a budget

         23  question. I went there to lend the support of myself

         24  and our Chairman and our members to the Council's

         25  efforts to stop the Mayor from ending the recycling
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          2  program, and I'd like to get your -- I know I'm

          3  putting you on the spot, but I'd like to get your

          4  opinion as an environmental expert as to the

          5  environmental impact of the Mayor suspending the

          6  recycling program; you have two weeks left, what can

          7  happen?

          8                 COMMISSIONER MIELE: Well, I'll put on

          9  my hip boots and I'll give you whatever answer I

         10  can.

         11                 I'm a very large proponent of

         12  recycling, and I think, I haven't discussed this

         13  with the Mayor personally, so I don't know what his

         14  own proposal is, but I think that what he

         15  understands is that for a part of the recycling

         16  program, there is an inordinate cost, and because of

         17  the fact that there is no market for the end

         18  product, what we end up with is going through a very

         19  involved process to sort out certain materials that

         20  we think have some sort of a value sorted and then

         21  finding out at the end there is no market for it,

         22  and I think what he's questioning here is that this

         23  --

         24                 COUNCIL MEMBER VALLONE: I'm sorry.

         25  Forgetting the cost effect, we don't consider
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          2  recycling a budgetary program or a money-making

          3  program, let's stick with the environmental effect.

          4  This will shorten your answer a little bit.

          5                 COMMISSIONER MIELE: I can't speak to

          6  what the Mayor is looking at.

          7                 CHAIRPERSON GENNARO: Let the

          8  Commissioner answer the question. We're giving like

          9  a little bit of a latitude here because it's not

         10  really his subject area. So, whatever you have to

         11  offer by way of comment we'll accept.

         12                 COMMISSIONER MIELE: Again, I mean I

         13  think the answer here is that, you know, if you sit

         14  down and look at the ultimate aim, would we like to

         15  recycle everything that we do? The answer is I think

         16  yes. But the bottom line is that there is a cost to

         17  benefit ratio that goes into that, and since we are

         18  in government, and it takes taxes to support that

         19  government, there needs to be a balance between

         20  those two issues. And I think that the Mayor at this

         21  point is questioning whether that balance makes

         22  economic sense for the City of New York, and whether

         23  there is ultimately any environmental benefit by

         24  what we're doing, and the bottom line is, if it's

         25  being dropped into a landfill indiscriminately
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          2  anyhow after we've sorted it out, and then being

          3  commingled again, I think he's raising the issue

          4  that there doesn't appear to be any environmental

          5  benefit, so at this point in time, why bother to do

          6  it.

          7                 COUNCIL MEMBER VALLONE: Well, 40

          8  percent is, but I appreciate your thoughts. Not

          9  exactly what I was looking for, but I appreciate you

         10  allowing me to change the topic. I'm sure Council

         11  Member Yassky will go back to Newtown Creek. Thank

         12  you.

         13                 CHAIRPERSON GENNARO: Sure. Well,

         14  thank you. Thank you.

         15                 Council Member Yassky.

         16                 COUNCIL MEMBER YASSKY: Thank you, Mr.

         17  Chairman. And thank you, for your indulgence and

         18  permitting me to attend your hearing and enlighten

         19  myself, and I hope the Committee, on the question of

         20  Newtown Creek.

         21                 Just let me first, there may be some

         22  math confusion on what you were saying before when

         23  the Chairman asked whether $7 per gallon was over

         24  the life of the cost, per gallon over the life of

         25  the project, that's the cost per gallon in any given
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          2  day?

          3                 COMMISSIONER MIELE: No, that is the

          4  cost to build the plant.

          5                 COUNCIL MEMBER YASSKY: Right.

          6                 COMMISSIONER MIELE: Okay, it has

          7  absolutely nothing to do with the operation of the

          8  plant.

          9                 COUNCIL MEMBER YASSKY: That's the

         10  cost to build the plant but divided by, if I

         11  understand it, the 310 million gallons capacity,

         12  which is a daily figure, not a life of the plant

         13  figure.

         14                 DEPUTY COMMISSIONER GARAFOLO: It is a

         15  rate at which the plant can treat sewage, and it

         16  represents the normal --

         17                 COUNCIL MEMBER YASSKY: The $7 --

         18                 DEPUTY COMMISSIONER GARAFOLO:--

         19  Rating the size of a plant.

         20                 COUNCIL MEMBER YASSKY: Rating the

         21  size of a plant. It's not $7 per gallon over the

         22  life of the plant.

         23                 DEPUTY COMMISSIONER GARAFOLO: No,

         24  correct.

         25                 COUNCIL MEMBER YASSKY: I think that
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          2  was the Chairman's question, and when you said yes,

          3  I just wanted to make sure, clarify that that's not

          4  what that figure is.

          5                 COMMISSIONER MIELE: No, but you could

          6  back into that figure if that's what you want, by

          7  taking the O and M, projected O and M costs over the

          8  life of the plant, 20 years --

          9                 COUNCIL MEMBER YASSKY: Right.

         10                 COMMISSIONER MIELE: Then taking the

         11  $6 per gallon of the rating capacity of the plant,

         12  you come up with a total number and that you can

         13  divide and come up with a dollar per gallon.

         14                 COUNCIL MEMBER YASSKY: I guess the

         15  reason my question, first of all, it's just always

         16  worth clarifying confusion for the hell of it, but

         17  in addition to that, to do that then, the comparison

         18  is meaningful if the plant lifes are the same in all

         19  five cases. I have no idea if they are.

         20                 DEPUTY COMMISSIONER GARAFOLO: Yes, I

         21  think you can presume that they are, typically

         22  mechanical equipment is estimated at a 20-year

         23  useful life, structure is at a 50-year useful life,

         24  so, yes, I would say the lives of the plants are as

         25  they are constructed are comparable.
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          2                 COUNCIL MEMBER YASSKY: You're

          3  assuming that.

          4                 COMMISSIONER MIELE: Yes.

          5                 DEPUTY COMMISSIONER GARAFOLO: It's

          6  typical engineering practice, yes.

          7                 COMMISSIONER MIELE: It's historically

          8  true, though. I mean, that's what we're looking at.

          9  We're looking at past experience and trying to

         10  project from past experience what we're doing.

         11                 COUNCIL MEMBER YASSKY: Can I ask, why

         12  did you choose Dear Island and Bay Park as the

         13  comparison plants?

         14                 DEPUTY COMMISSIONER GARAFOLO: Those

         15  were the numbers we could get numbers on very

         16  quickly to put together for this, one of our

         17  consultants actually was part of the team on Bay

         18  Park, and we could reach the people at Boston to get

         19  the numbers on. And they're also large comparable

         20  plants, too. We could have gotten a number of small

         21  plants in other municipalities. We were looking for

         22  something big that was comparable. There were other

         23  big plants that we didn't have time to reach out to

         24  that we could go further on.

         25                 COUNCIL MEMBER YASSKY: Do you believe
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          2  that they're representative in terms of their --

          3  what you call unit cost? I mean, do we have any idea

          4  whether they are or not?

          5                 DEPUTY COMMISSIONER GARAFOLO: I

          6  believe that they are, because as I said, what we

          7  tried to do, and, again, we did this quickly, was

          8  compare apples to apples and oranges to oranges.

          9  Dear Island actually cost a lot more than the 3.7

         10  billion --

         11                 COUNCIL MEMBER YASSKY: Right. I

         12  appreciate what you said about taking out of the

         13  tunnel.

         14                 DEPUTY COMMISSIONER GARAFOLO: There

         15  were tunnels and things, we deleted all that. To the

         16  best of our ability, within the time frame, without

         17  going through a line by line item by item cost at

         18  Dear Island, this is what we came up with.

         19                 COUNCIL MEMBER YASSKY: I'm not asking

         20  whether you compare the costs in an appropriate way,

         21  I'm sure you did, and your point about the tunnel

         22  tells me that you paid attention to that, but I'm

         23  asking whether these are representative in terms of

         24  their costliness. I mean, are these the two

         25  costliest sewage treatment plants in the country?
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          2                 DEPUTY COMMISSIONER GARAFOLO: No,

          3  they're not. We believe that these are, in fact,

          4  representative. We could do more research and look

          5  at more plants.

          6                 COUNCIL MEMBER YASSKY: I was just

          7  serious how they were chosen. If the answer is --

          8                 DEPUTY COMMISSIONER GARAFOLO: It was

          9  quick. They were out there, they were available and

         10  we could get them quickly.

         11                 COUNCIL MEMBER YASSKY: All right,

         12  then I understand that answer.

         13                 There are I guess two other points I

         14  want to follow up on, and one is the comparison

         15  between track three and track one, which if I

         16  understand, and I apologize, I missed the beginning

         17  part of the testimony, but as you've said, we've had

         18  previous discussions about this.

         19                 I understand your position is that

         20  there remains a $700 million difference between

         21  track three and track one.

         22                 DEPUTY COMMISSIONER GARAFOLO: That's

         23  correct. Let's stick to 600 and change.

         24                 COUNCIL MEMBER YASSKY: A six-hundred

         25  plus million dollar difference between track three
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          2  and track one.

          3                 Now, your track three estimate has

          4  grown considerably, as Council Member Vallone

          5  alluded to --

          6                 DEPUTY COMMISSIONER GARAFOLO:

          7  Correct.

          8                 COUNCIL MEMBER YASSKY: I will hold in

          9  obeyance for the moment whether we term that a cost

         10  overrun or a change order but it's grown

         11  considerably.

         12                 DEPUTY COMMISSIONER GARAFOLO: In

         13  fact, we would term it an increase from a

         14  preliminary estimate to a final design budget

         15  figure.

         16                 COUNCIL MEMBER YASSKY: Okay. I don't

         17  know if there's an acronym for that, but let's --

         18  preliminary increase from final design. So a piff

         19  (phonetic) something, the piff something on this was

         20  $900 million, and the change from the initial

         21  preliminary estimate to the final estimate was $900

         22  million.

         23                 DEPUTY COMMISSIONER GARAFOLO:

         24  Correct.

         25                 COUNCIL MEMBER YASSKY: And that has
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          2  come as you've gotten more serious and proceeded in

          3  more detail --

          4                 DEPUTY COMMISSIONER GARAFOLO: Greater

          5  detailed information.

          6                 COUNCIL MEMBER YASSKY:  -- To

          7  consider track three.

          8                 DEPUTY COMMISSIONER GARAFOLO:

          9  Correct.

         10                 COUNCIL MEMBER YASSKY: Why do we not

         11  assume that if you were to do the same on track one,

         12  that the cost of that would grow too?

         13                 DEPUTY COMMISSIONER GARAFOLO: We do

         14  know that the cost of that would grow, because up

         15  until just a short time ago we were working on two

         16  tracks. We were advancing the design and the

         17  planning for track one, as well as track two, so we

         18  know that the number for track one went up about

         19  eight to 900 million dollars, as well. So, there is

         20  still that net savings between track three and track

         21  one that existed in the planning stage.

         22                 If you look at the major elements,

         23  the big ticket items that are in that increase of

         24  900 million, the Manhattan Pump Station, the

         25  operational improvements, the geotechnical
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          2  requirements, the support structures, those would be

          3  just as valid.

          4                 COUNCIL MEMBER YASSKY: And this is I

          5  guess the main thing I want to ask you about, and I

          6  have one smaller point and then one bigger point.

          7  The smaller point is, I do want to register an

          8  objection to your terming $24 million of cost change

          9  as community enhancements.

         10                 In that, these are items that should

         11  have been in your plan from the beginning, should

         12  have been anticipated, and you know, the -- look, a

         13  plant like this, as you know, imposes a substantial

         14  burden on the community in which it is located, and

         15  it's our obligation as a City when we ask of one

         16  neighborhood to bear that burden, to do everything

         17  we can to mitigate the burden, and this $24 million

         18  is part of what's absolutely necessary to do that.

         19                 DEPUTY COMMISSIONER GARAFOLO:

         20  Absolutely correct. I don't disagree with that at

         21  all.

         22                 My only point in listing it

         23  separately was that along with the typical work that

         24  we would do at a plant to make it a good neighbor in

         25  terms of odor control and operational requirements
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          2  and so forth, at this plant this particular items

          3  were not in the original plan, they were not in the

          4  original estimate that we did during facility

          5  planning, and that's why I term them enhancements,

          6  they were additions as we went forward.

          7                 I don't follow at all with your

          8  contention that this community is entitled to an

          9  attractive plant, and a plant that we believe will

         10  be a positive impact on the community.

         11                 COUNCIL MEMBER YASSKY: Let's not get

         12  carried away. But --

         13                 DEPUTY COMMISSIONER GARAFOLO: Well,

         14  excuse me for interrupting.

         15                 COUNCIL MEMBER YASSKY: No, no --

         16                 DEPUTY COMMISSIONER GARAFOLO: If you

         17  look at what this 25 million represents, the

         18  architectural treatment certainly by a world renown

         19  architect is something that will be attractive and

         20  interesting to people who are interested in

         21  architectural treatments.

         22                 Percent for art projects involve a

         23  waterfront access program that will be a benefit to

         24  the community, allowing them to get down to the

         25  water. The other art project is by Vito Aconchi, a
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          2  noted artist, and quite popular in the artists

          3  community, that will make this plant a site that

          4  artists will want to visit to see this work.

          5                 COUNCIL MEMBER YASSKY: Look, I was

          6  prepared to drop the point, I mean if I were to push

          7  the point to say, to the point where you're saying

          8  that this is overall a facility that the community

          9  is happy to have, that's plainly not the case.

         10                 DEPUTY COMMISSIONER GARAFOLO: All

         11  right.

         12                 COUNCIL MEMBER YASSKY: I guess in the

         13  $24 million of community enhancements, maybe is a

         14  smaller example of a point I'm going to make now

         15  about the other, the 121 million dollar track three

         16  enhancement, and the 229 dollar -- 229 million

         17  operational improvements. That's a total of $350

         18  million in what you're calling change orders, what

         19  Council Member Vallone calls cost overruns, and I'm

         20  not interested in the terminology, but what's the

         21  reality of this is, these are design changes that

         22  you kind of realized over time you were going to

         23  need to make in order to make track three work. And

         24  I guess the problem with that, I do think that we

         25  have a right to say and ask, you know, couldn't
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          2  these have been foreseen in 1998, such that the

          3  original estimate would have been a more accurate

          4  one?

          5                 And I'm not interested in a kind of

          6  who shot John, you know, retrospective exercise of,

          7  you know, why was this underestimate of $350 million

          8  made, but I am interested in asking what you are

          9  doing to make sure that the next time the

         10  preliminary estimate is more accurate.

         11                 DEPUTY COMMISSIONER GARAFOLO: The

         12  160, first of all, could not have been anticipated,

         13  and that was money that --

         14                 COUNCIL MEMBER YASSKY: No, the 160

         15  I'd take out. I'm looking now at the 300 and --

         16                 DEPUTY COMMISSIONER GARAFOLO: I'm

         17  sorry, the 121, rather, the track three

         18  enhancements. The track three enhancements, we

         19  thought track three was good enough the first time

         20  around, the state did not, and we had to take it

         21  more substantial for them, and that represents that

         22  difference.

         23                 We would have been happy to build it

         24  the way we originally proposed it in '99 and

         25  comfortable with it.
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          2                 COMMISSIONER MIELE: Let me point out

          3  also that part of the negotiation with the State

          4  was, if you're going to save money on this, what

          5  additional projects would you do at other places

          6  that we think are necessary to be done, or will you

          7  put the money in your pocket and save it for the

          8  ratepayers, okay? There are other dollars being

          9  spent. Substantially $600 million being spent on

         10  other environmental improvements at other locations

         11  which have nothing to do with this project would

         12  really mean there's no change in the budget on it,

         13  we didn't, quote, save, we've just moved $600

         14  million worth of work at some other locations,

         15  because that was part and parcel of the negotiation

         16  to get track three approved.

         17                 COUNCIL MEMBER YASSKY: And having

         18  brought up the state, I want to say I think you've

         19  been far too polite, because I think it's something

         20  that the state bears responsibility for, the $160

         21  million part of this $900 million overrun is due to

         22  the state holding up your negotiating process so

         23  that you had to essentially duplicate work to the

         24  tune of $160 million planning for something that you

         25  knew full well and you intended full well never to
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          2  do, only because the state was holding up your

          3  approval. And I do think $160 million of this

          4  overrun falls square at the cost of the state and

          5  I'd like to know, have they offered to give us back

          6  $160 million --

          7                 COMMISSIONER MIELE: No.

          8                 COUNCIL MEMBER YASSKY: -- To

          9  compensate for the damage they've inflicted.

         10                 COUNCIL MEMBER VALLONE: I'd just like

         11  to ask the Commissioner if you think that that's a

         12  fair characterization? Did the state jerk us around

         13  to the tune of $160 million I guess is sort of the

         14  question?

         15                 COMMISSIONER MIELE: Keep in mind that

         16  the agency has to sit across the table and negotiate

         17  from these people on an ongoing basis. It is very

         18  difficult at times that you have to grit your teeth

         19  and stand there because sometimes coercion, I don't

         20  like to use the word extortion, but the bottom line

         21  is, the answer is, well, if you wanted approval from

         22  us, what are you willing to give us, okay? And it's

         23  a part of the process. I've got a judge at the other

         24  end, says if you blow the deadline, I'm going to put

         25  you in jail, or I'm going to fine you big time, and
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          2  we've got the regulatory agency saying, no, we're

          3  not going to give you the ability to satisfy the

          4  judge unless you satisfy us. It's a very difficult

          5  bargaining position, and it's not a very common -- I

          6  mean, it's certainly not an arm's length one.

          7                 COUNCIL MEMBER VALLONE: Why don't you

          8  come and see David and I and we'll help you.

          9                 COUNCIL MEMBER YASSKY: Queens and

         10  Brooklyn.

         11                 COUNCIL MEMBER VALLONE: We can be

         12  very persuasive. We get confused for each other

         13  sometimes too.

         14                 COUNCIL MEMBER YASSKY: Yes,

         15  absolutely.

         16                 Okay, well, I appreciate your

         17  response to that. I mean, I just want to turn then

         18  to my question about what you're doing to make sure

         19  that next time we're down to the $229 million, plus

         20  the $24 million in community. That underestimate

         21  doesn't -- and let me say why this is important,

         22  right? Because particularly at this plant, where the

         23  improvement, while material and necessary under the

         24  Clean Water Act, I understand that, was also

         25  relatively minimal, and in other words, this is not
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          2  a question where you were going from untreated to

          3  secondary standards, you're talking about going from

          4  just under secondary standards to secondary

          5  standards.

          6                 COMMISSIONER MIELE: That's why we

          7  fought like tigers.

          8                 COUNCIL MEMBER YASSKY: Well, and I'm

          9  saying, you know, had folks in 1998 known the white

         10  figure as opposed to the much lower figure, that's a

         11  different calculation. And, so, I just ask what you,

         12  as an agency, are doing to make sure the estimates

         13  are as accurate as possible?

         14                 DEPUTY COMMISSIONER GARAFOLO: Well,

         15  maybe by a way of answering that I will ask Deputy

         16  Commissioner Lopez, who runs our Wastewater

         17  Treatment Bureau to discuss what the operational

         18  improvements were that evolved during the design

         19  phase that were not anticipated.

         20                 CHAIRPERSON GENNARO: You know what?

         21  Do we really need that right here right now? Because

         22  we've got public to go on and we've got to be out of

         23  here in 27 minutes?

         24                 COUNCIL MEMBER YASSKY: Mr. Chairman,

         25  I am happy to pursue that discussion and not taking
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          2  the time of the Committee for that. Thank you.

          3                 CHAIRPERSON GENNARO: Thank you. Thank

          4  you, all. And I would ordinarily love to have it,

          5  but we've got to get the public on. We've got a new

          6  Committee here at 2:00. But I would just like to

          7  kind of sum up this whole discussion about Newtown

          8  Creek in a way that perhaps will give us some food

          9  for thought. And ultimately the reason why we want

         10  to go from just under secondary treatment to

         11  secondary treatment, it's a little thing called

         12  dissolved oxygen in the water, right? That's really

         13  what we want to work on, right? We want to work on

         14  dissolved oxygen. We want to get those numbers up

         15  like incrementally. That's a good thing. It's a good

         16  thing to the extent we want to spend billions of

         17  dollars to go and do that. It's like, okay, we want

         18  those dissolved oxygen numbers to go from where they

         19  are, to go up just a little bit, and that's a good

         20  thing, and we're going to spend zillions of dollars

         21  to go and do that. Okay, so we're all comfortable

         22  with that.

         23                 But then sometimes the City turns

         24  around and does things like permitting food waste

         25  disposers in combined sewer areas that are going to
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          2  have somewhat of a detrimental effect on dissolved

          3  oxygen, depending upon the penetration rate so on

          4  and so forth, and, so, what perplexes me, and what I

          5  think perplexes some members of the public, when

          6  they hear about this commodity of, you know,

          7  dissolved oxygen being so important that it's worth

          8  billions of dollars to bring it up incrementally,

          9  and then we go and do something like, you know,

         10  introduce food waste disposers and the line of

         11  reasoning with regard to why food waste disposers

         12  are okay, is because they're only going to bring

         13  dissolved oxygen numbers down incrementally, it

         14  seems like, hey, wait a minute, we're going to spend

         15  billions of dollars, bring those numbers up a little

         16  bit, and any, you know, retrenchment of those

         17  numbers back down again I think is a bad thing.

         18                 And, so, with these billions of

         19  dollars that we're spending on these upgrades to get

         20  these, you know, dissolved oxygen numbers up a

         21  little bit, in retrospect do we think it was a bad

         22  idea to do this food waste disposer thing,

         23  Commissioner? If I can put a hard question to you or

         24  to somebody on that?

         25                 COMMISSIONER MIELE: Well, actually
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          2  the next speaker can solve that problem for you

          3  himself, but let me put it this way: what I said was

          4  we went into a pilot program, we did a study of what

          5  the impact would be, and unless his people were

          6  comfortable with what we were doing, and determined

          7  that it was a de minimus change in the process, we

          8  weren't going to do it. And I think he'll explain to

          9  you what we went through and where we are today.

         10                 DEPUTY COMMISSIONER LOPEZ: My name is

         11  Al Lopez. I'm Deputy Commissioner in charge of

         12  operations of wastewater treatment plants.

         13                 Regarding the garbage grinders, the

         14  first thing to note is that they are allowed on a

         15  residential basis and that permitting was done as a

         16  result of some piloting as the Commissioner

         17  mentioned.

         18                 We did a long-term study, looked at

         19  some housing, again residential, to see what the

         20  impact might be, see if, number one, it might be in

         21  terms of loading, to what the impact might be on the

         22  sewer system, we're concerned about clogging in the

         23  sewer systems building up with grease.

         24                 The thing to note here, the main

         25  point to note here, is that the capacity of the
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          2  plant can handle that additional load. It wasn't a

          3  tremendous amount of additional load. The

          4  penetration, if you will, of residential garbage

          5  grinders hasn't really impacted the plants at all.

          6  There's nothing that's measurable. It's in effect,

          7  we haven't seen the impact at all.

          8                 The difference here again is

          9  residential versus commercial. We have not allowed

         10  garbage grinders on the commercial side. We feel

         11  that there would be an impact on the commercial

         12  side, restaurants, large facilities, and those, at

         13  least at this point, we feel will be prohibited and

         14  we expect will continue to be prohibited.

         15                 CHAIRPERSON GENNARO: Don't be

         16  surprised if we take another look at that. I never

         17  was quite comfortable with this, because I think

         18  it's going to make nitrogen removal harder. I think

         19  it's going to do a little bit on dissolved oxygen as

         20  the report that was done a couple of years ago.

         21                 COMMISSIONER MIELE: There has been

         22  very little penetration, as Al has said.

         23                 CHAIRPERSON GENNARO: Good.

         24                 COMMISSIONER MIELE: The answer is the

         25  bang for the buck for a home-owner is not being
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          2  perceived out there, which I never anticipated it

          3  was ever going to be.

          4                 CHAIRPERSON GENNARO: Okay.

          5                 COMMISSIONER MIELE: Most of the

          6  communities in the United States permit them, which

          7  is the second issue. And the Sanitation Commissioner

          8  then, and again now, has supported it on the grounds

          9  that it reduces his solid waste problem.

         10                 CHAIRPERSON GENNARO: Of course. Right

         11  of course.

         12                 COMMISSIONER MIELE: We continue to

         13  look at them, and obviously, if we found a problem

         14  we would no longer permit them.

         15                 CHAIRPERSON GENNARO: Well, I would

         16  like to thank you all very much, particularly you,

         17  Commissioner, for being here.

         18                 We would like to ask you to leave

         19  somebody behind, if you will, to hear the testimony

         20  of the public, and one last time I think we should

         21  thank the Commissioner for his long years of good

         22  service to DEP and to the City.

         23                 The first witness is going to be

         24  David Ferguson. He is not only a very distinguished

         25  witness, but a personal friend of mine, I want to

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            143

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  say that on the record, as well.

          3                 David, we welcome having you here.

          4  It's the first time you've come before me since I

          5  was a chairman, so I welcome you, and I ask you to

          6  state your name for the record and proceed with your

          7  testimony.

          8                 MR. FERGUSON: I really appreciate

          9  your being here, and I'm glad that you have this

         10  position, with all its pluses and difficulties, and

         11  I really look forward to working with you as our

         12  groups do.

         13                 CHAIRPERSON GENNARO: Sure.

         14                 MR. FERGUSON: So, with that, it's

         15  really a comfortable position to be in to talk with

         16  you.

         17                 CHAIRPERSON GENNARO: Thank you.

         18                 MR. FERGUSON: The number of thoughts

         19  here, it's interesting. So many people, you know,

         20  that we pay (sic) as ratepayers, for them to be

         21  here, their interest in the public's input, perhaps

         22  they have many things to do, but there were many of

         23  them, this is one of our concerns, that there isn't

         24  that great a -- because generally, and oddly enough,

         25  water is not that much of a political issue, and I
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          2  don't quite understand how that happened.

          3                 CHAIRPERSON GENNARO: I would like to

          4  say I guess for the record, that we do have someone

          5  here at the Commissioner level, Mark Lanagan. You've

          6  got the word "commissioner" in your title, do you

          7  not? So, we've got someone at the commissioner level

          8  here, and we're certainly happy to have him here.

          9                 MR. FERGUSON: Okay, well at any rate,

         10  to get to the substance --

         11                 CHAIRPERSON GENNARO: But your point

         12  is well taken. Thank you.

         13                 MR. FERGUSON: Sure.

         14                 One of the things we're concerned

         15  about, you know, at the Croton Watershed Clean Water

         16  Coalition, my name is David Ferguson, and I am a

         17  Board member of the HDFC Council, which is a

         18  tenant-sponsored housing group that pays water

         19  rates, and that's how I go into this, and then our

         20  group is a member of the Croton Watershed Clean

         21  Water Coalition, 50 groups in Westchester, Putnam

         22  and New York City, all working to protect the

         23  watersheds and the water at the source, rather than

         24  spend a billion dollars on a chemical treatment

         25  filtration plant. And one of the ways that you best
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          2  protect this, as everybody knows, is to buy land,

          3  and there are $250 million, plus another 50 million

          4  available to buy land in the CatDel because it's not

          5  going to be filtered, hopefully not going to be

          6  filtered. And in the Croton, over all these five

          7  years they had 17 and a half million, seven and a

          8  half of which came from the State. So, the City

          9  actually only put up $10 million for property in

         10  Westchester and Putnam. Now, it's a smaller, it may

         11  be a third the size of CatDel, but it's very

         12  expensive property as we know. And, so, I think that

         13  more money ought to be allocated to protecting our

         14  water at the source with or without filtration.

         15                 This is a long term investment, once

         16  that watershed is gone, it's gone, it's an

         17  irreplaceable resource. And I will say that during

         18  the period where even with that money, for two and a

         19  half years DEP didn't buy an acre of property

         20  because it was so focused on the CatDel, meanwhile,

         21  among many other people, Donald Trump bought

         22  property for five golf courses, and we just spent

         23  quite a lot of time -- I was staying overnight up

         24  there at hearings on the French Hill Golf Course

         25  that he wanted to build right near the new Croton
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          2  Reservoir, which is already troubled and is the

          3  final reservoir in the whole Croton system, which is

          4  now supplying up to 30 percent of our water during

          5  the drought, ten percent normally, and we had to

          6  fight him and the Attorney General's Office, Jim

          7  Tierney had a great report on that, but it took a

          8  huge effort to stop that. It never should have

          9  happened, we should have had that property, it was

         10  water sensitive, full of wetlands, right in a

         11  tributary directly into the new Croton, that's the

         12  kind of thing that gets multiplied all over, and

         13  these things are not being aired, the people are not

         14  aware of these decisions, incremental decisions made

         15  day-by-day.

         16                 And I would also just want to go

         17  through a bunch of these things. Septic program has

         18  been very successful in the CatDel, can sometimes

         19  cost us up to $20,000 a pop to replace people's

         20  failed septics in their own homes at our expense.

         21  It's a good program and I think it should be, and

         22  East-of-Hudson as well, because while the income

         23  levels may be high in Putnam on the average, if you

         24  talk to the people up there, they're working hard up

         25  there. They're not wealthy people, and when they
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          2  have fails, especially around the Paterson area, and

          3  up there in the great swamp which is the head

          4  waters, it would be very helpful if they had that

          5  money to retrofit septics and to help our water

          6  quality.

          7                 Also, in the Kensico. I just want to

          8  mention, when Bill Stasiuk, who was the head of the

          9  Watershed, you may remember, left, I don't know if

         10  you were at that meeting, he suggested he might even

         11  use eminent domain in the Kensico, because the

         12  Kensico is the final reservoir for 90 percent of our

         13  water --

         14                 CHAIRPERSON GENNARO: Absolutely.

         15                 MR. FERGUSON: And that is critical.

         16  And we have had no success over the years, over the

         17  five years of the watershed agreement binding land

         18  to protect that area, and this is another issue of

         19  money, and I would like to know from DEP how much

         20  money was spent on the BMPs, where they built these

         21  BMPs in a wetland. Now, wetland is a water quality

         22  item that's invaluable, why you would destroy and

         23  put in a big concrete tank and rip wrap in it, and I

         24  want to know what the efficiency of these things

         25  are, in terms of handling the turbidity problems and
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          2  effluent problems they have, and I want to know how

          3  much all of that has cost and what the future plans

          4  are.

          5                 CHAIRPERSON GENNARO: Just to let you

          6  know, I want to let you know that we're going to

          7  have next month a real big hearing on everything

          8  related to the FAD and all --

          9                 MR. FERGUSON: Okay. Well then --

         10                 CHAIRPERSON GENNARO: No, I just want

         11  to let you know, but I need all of this in writing

         12  so that we can include this as part of the hearing.

         13                 MR. FERGUSON: Very good.

         14                 CHAIRPERSON GENNARO: Because I

         15  definitely want you at that hearing.

         16                 MR. FERGUSON: Okay, I'll be here.

         17                 CHAIRPERSON GENNARO: I want you to

         18  tape it too.

         19                 MR. FERGUSON: Yes, right. Oh, I'll

         20  have a record.

         21                 Also, another thing that's come up is

         22  staffing. You know, DEP often tells us that they

         23  can't come to some of these meetings, but people up

         24  in the watershed, this is a critical point, we have

         25  been told for years that the people in the watershed

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            149

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  really, as a matter of fact Bill Stasiuk at one

          3  meeting said it would cost more to avoid filtration

          4  for the Croton than it would to build the plant,

          5  meaning it would cost so much to buy the people's

          6  participation.

          7                 The fact is that's not true at all.

          8  The people up there are fighting for protecting the

          9  watershed. They were just at the hearing on the

         10  siting up there, both at the Harlem site, they

         11  fought that, and the East View site. They don't want

         12  filtration because they know that once they build

         13  that plant, the developers are going to go and pave

         14  over their watershed and their whole environment.

         15  And as you know, you know the people --

         16                 CHAIRPERSON GENNARO: I'm with you.

         17                 MR. FERGUSON: But we have to look at

         18  this as a resource and DEP should put some resources

         19  in backing the people up there that are fighting the

         20  unwise development, because they're asking them to

         21  come to meetings where towns and small groups of

         22  people have much less clout to deal with big

         23  developers with their lawyers. They want the City up

         24  there to help give them some support, so that's --

         25  and that staffing is what we've always heard, they
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          2  don't have the staff to do it.

          3                 CHAIRPERSON GENNARO: I just kind of

          4  need you to summarize because I've got to get

          5  Cathleen on, and we've got Robert Jackson coming in

          6  here in a few minutes.

          7                 MR. FERGUSON: It's been a long time,

          8  I'll be able to do all of this maybe in the next

          9  hearing.

         10                 Finally, I would like to say one

         11  thing --

         12                 CHAIRPERSON GENNARO: Go ahead.

         13                 MR. FERGUSON:-- That bothers me as a

         14  ratepayer, and that is, that there was the OSHA

         15  situation where the FBI raided the DEP, including

         16  Commissioner Miele's Office, and that was in the

         17  Times, they took all the records because there was

         18  spills, or -- the gatehouses --

         19                 CHAIRPERSON GENNARO: Right.

         20                 MR. FERGUSON:  -- Of PCBs and mercury

         21  and so forth, and, finally, after a year and

         22  whatever it was decided, and DEP admitted its guilt,

         23  that wasn't in the Times, and then, and their

         24  coverup, and for their behavior they paid a $50,000

         25  fine out of our ratepayers' money. That troubles me,
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          2  and that kind of principle that never gets really

          3  aired, speaks to a lot of the other things that I

          4  might say had we had the time at this moment, maybe

          5  later. These things are big concerns.

          6                 CHAIRPERSON GENNARO: I certainly

          7  would like you to be in contact. I want you to get

          8  Omi Littman's, the Analyst right here, his phone

          9  number, because I want to include all of these items

         10  in my questions for the agency when they come before

         11  us for this big watershed hearing that we're going

         12  to have next month.

         13                 MR. FERGUSON: Would it include the

         14  Croton? Because I know --

         15                 CHAIRPERSON GENNARO: We're doing the

         16  whole enchilada.

         17                 MR. FERGUSON: Because we had some

         18  discussion here and I thought that was to the point.

         19                 CHAIRPERSON GENNARO: We're doing the

         20  whole shooting match.

         21                 MR. FERGUSON: Right. Great.

         22                 CHAIRPERSON GENNARO: Absolutely.

         23                 MR. FERGUSON: Great. Okay, well,

         24  thank you very much.

         25                 CHAIRPERSON GENNARO: So, make sure
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          2  you talk to Omi before you leave today because I

          3  want him to communicate with you --

          4                 MR. FERGUSON: I will do.

          5                 CHAIRPERSON GENNARO: -- So we can use

          6  the benefit of your expertise in our preparations

          7  for the watershed hearing next month.

          8                 MR. FERGUSON: Thank you very much.

          9                 CHAIRPERSON GENNARO: Thank you.

         10                 Cathleen Breen, representing NYPIRG

         11  and Riverkeeper.

         12                 MS. BREEN: Correct.

         13                 CHAIRPERSON GENNARO: You've got two

         14  hats on today.

         15                 MS. BREEN: Two hats on today, right.

         16                 I've submitted comments --

         17                 CHAIRPERSON GENNARO: Sure.

         18                 MS. BREEN: And I'm not going to read

         19  them directly.

         20                 CHAIRPERSON GENNARO: Right, I've got

         21  them right here.

         22                 MS. BREEN: I'm just going to

         23  summarize.

         24                 CHAIRPERSON GENNARO: I've got them

         25  right here, Cathleen. I've got them right here.
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          2                 MS. BREEN: There you go.

          3                 As you mentioned, I'm with NYPIRG,

          4  the New York Public Interest Research Group. I'm the

          5  Watershed Protection Coordinator, and I am today

          6  representing NYPIRG and Riverkeeper, who could not

          7  be here.

          8                 NYPIRG and Riverkeeper are two

          9  organizations who have been integrally involved in

         10  watershed protection for many, many years. We're two

         11  of the five environmental organizations that are

         12  signatories to the 1997 Watershed Memorandum of

         13  Agreement, which is the agreement that lays out many

         14  of the programs meant to protect the drinking water

         15  quality for nine and a half million New Yorkers.

         16                 CHAIRPERSON GENNARO: We'll be done.

         17  We're just finishing.

         18                 He is the Chairman of the Committee

         19  that's due to be in here in just a little bit.

         20                 MS. BREEN: Okay, I'll be brief.

         21                 CHAIRPERSON GENNARO: We can hold them

         22  off. We can hold them off.

         23                 MS. BREEN: There you go. There you

         24  go. With our masses we can hold them off.

         25                 I must say, as two organizations that
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          2  have been so involved in watershed protection, I

          3  have to say, speaking of masses, I guess I'm going

          4  to echo my fellow public citizens' comments on being

          5  disappointed on the level of, you know, interest in

          6  drinking water issues. Today's presentation dealt

          7  with a lot of other issues, and the drinking water

          8  quality protection program was not touched upon. I

          9  understand that there's some subsequent questions

         10  that have been submitted to DEP, if they cover

         11  watershed protection, both NYPIRG and Riverkeeper

         12  would like to have Council share that with us.

         13                 CHAIRPERSON GENNARO: Right. We had

         14  some other budget issues going on, particularly with

         15  the wells in Southeast Queens, contaminated water.

         16                 MS. BREEN: Sure. And I'm going to

         17  briefly --

         18                 CHAIRPERSON GENNARO: You know how

         19  that is, yes.

         20                 MS. BREEN: I'm going to briefly touch

         21  upon that.

         22                 CHAIRPERSON GENNARO: Okay.

         23                 MS. BREEN: But certainly with respect

         24  to the budget issues, the funding for the New York

         25  City Drinking Water Protection Program is critical,
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          2  this is our drinking water supply. We're talking

          3  about programs that are out there in the watershed,

          4  and I'm going to just touch upon three of them, the

          5  septic we have program, stream corridor management

          6  program, and the new infrastructure program. Again,

          7  I have elaborated in my written comments, and I

          8  won't speak in any depth right now, but there are

          9  programs that are underfunded in the New York City

         10  watershed, and these are programs that need the

         11  attention of the Council, the Council needs to send

         12  that message to OMB, that these are very important

         13  programs, and that funding levels should be approved

         14  for these programs.

         15                 The Riverkeeper Chief Prosecuting

         16  Attorney Robert Kennedy and I sit on the WPPC, the

         17  Watershed Protection and Partnership Council, which

         18  is the forum set up through the MOA to oversee many

         19  of the programs, and certainly NYPIRG and

         20  Riverkeeper have been very critical over the past

         21  five years of many of the implementation and

         22  enforcement of programs.

         23                 Watershed protection works, source

         24  water works, it's economically more viable than

         25  building a multi-billion dollar filtration plant
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          2  operating costs estimated in hundreds of millions of

          3  dollars, and so we urge you to not only request that

          4  funding, but to also use your oversight powers and

          5  have oversight hearings.

          6                 And before I sign off, I want to just

          7  comment about the drought response that you touched

          8  upon today.

          9                 CHAIRPERSON GENNARO: Please.

         10                 MS. BREEN: I was very glad to hear

         11  that you touched upon the Jamaica wells as one of

         12  the sources. Although I didn't address it in my

         13  comments, I have briefing information for the

         14  Council that I will subsequently send you that

         15  addresses it.

         16                 CHAIRPERSON GENNARO: Make sure you

         17  talk to Omi.

         18                 MS. BREEN: Absolutely.

         19                 CHAIRPERSON GENNARO: Okay.

         20                 MS. BREEN: But one of the key things

         21  about the Jamaica wells is that it's not only come

         22  up in light of the drought situation now, it's been

         23  bantered around for quite awhile, and it is the

         24  primary back-up for when the Delaware aqueduct comes

         25  off line to either, you know, in dire situation or
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          2  whether it comes off for repair to fix the 37

          3  million gallon a day leak that is happening right

          4  now, and has been happening for ten years.

          5                 Those wells have been looked at for a

          6  long time, and they are considered to be a primary

          7  back up for not just the Delaware leaks but for the

          8  drought situation. And we urge you to take a real

          9  hard look at the viability of that drinking water

         10  supply for the citizens.

         11                 Also, one of the things that's

         12  happening with that water supply is it's also being

         13  considered for a power plant.

         14                 There's an 1,100 megawatt power plant

         15  TGE that's proposed, TransGas Energy, that has

         16  entered into talks with DEP on using some of that

         17  water.

         18                 CHAIRPERSON GENNARO: Proposed for

         19  where?

         20                 MS. BREEN: It's a power plant that's

         21  being proposed in Brooklyn, in North Brooklyn,

         22  Community Board 1, and they have, in their

         23  preliminary scoping document, outlined the wells in

         24  Jamaica as one of their primary methods of using

         25  water.
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          2                 What they would do is they would pump

          3  the water out, bringing it to potable standards,

          4  pump it into the system, surrounding system of

          5  Jamaica, Queens, and then back at the power plant

          6  they would turn on the taps and use reservoir water.

          7                 We're in a drought, and even if we're

          8  -- you know, have enough rain that brings up to

          9  par, we're still far behind --

         10                 CHAIRPERSON GENNARO: Right.

         11                 MS. BREEN: -- And using this water

         12  supply for a situation like that, particularly in

         13  these times, I think is very ill-conceived --

         14                 CHAIRPERSON GENNARO: Yes, I thank you

         15  for bringing that to my attention.

         16                 MS. BREEN: -- And I think you need to

         17  take another look at that.

         18                 CHAIRPERSON GENNARO: I was not aware

         19  of that. Thank you.

         20                 MS. BREEN: I would love to send you

         21  more information on that.

         22                 CHAIRPERSON GENNARO: Sure. Please do

         23  so.

         24                 MS. BREEN: And I'm sure Councilman

         25  Yassky would be able to provide you with

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            159

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  information, since it's in his district.

          3                 But, again, Mr. Ferguson had touched

          4  upon something very important, and that is that DEP

          5  pled guilty in August 2001 to two violations of the

          6  federal water -- let me cite it exactly for you. The

          7  Federal Water Pollution Control Act and Toxic

          8  Substance Control Act, the U.S. Attorney's Office

          9  brought charges that DEP had released

         10  mercury-contaminated water into the reservoir, this

         11  was the Roundout Reservoir, and that they allowed

         12  PCB-contaminated equipment at another reservoir,

         13  which I believe was the Pepacton and they are

         14  subsequently under a court-appointed monitor to

         15  ensure environmental laws are enforced, and that the

         16  safety and health of their own employees is

         17  protected as well.

         18                 So, there is grave concern for

         19  implementation and enforcement of many of the

         20  programs, so when I hear today that there is no way

         21  that water can go in that's contaminated into a

         22  system, well, I know that that's something that I

         23  have a lot of problem with, and I ask that the

         24  Council take a really hard look at that.

         25                 And also just touching upon drought
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          2  issues, aside from taking a look at the Jamaica

          3  wells, the Hudson River water is another source that

          4  should not be considered. The situation is a lot

          5  different than it was ten years ago. Zebra mussels

          6  (phonetic) have now made it so that it is impossible

          7  to use that system and should not be considered, but

          8  instead, the drought emergency should be

          9  implemented.

         10                 CHAIRPERSON GENNARO: Right.

         11                 MS. BREEN: Preventing cars from being

         12  washed or sidewalks and roadways from being watered

         13  down is a small price to pay for protecting our

         14  drinking water.

         15                 CHAIRPERSON GENNARO: Here here.

         16  That's why we were calling for an early imposition

         17  of the drought emergency.

         18                 MS. BREEN: Absolutely.

         19                 CHAIRPERSON GENNARO: We're very, very

         20  concerned about the Jamaica Water Service wells. A

         21  lot of community activists, a lot of elected

         22  officials have reached out to me in my capacity as

         23  chair of this Committee to make sure that any water

         24  that had contaminants or suspected contaminants or

         25  whatever, also doing our best to look at -- you
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          2  know, we're reaching out to other folks kind of in

          3  the business about what the toxics might have been

          4  in and around these various sites. So, we're doing

          5  our due diligence on this.

          6                 MS. BREEN: Right.

          7                 CHAIRPERSON GENNARO: And we'll

          8  continue to do so.

          9                 MS. BREEN: That's great. I suggest

         10  you take a look at Jamaica wells, and see not only

         11  the level of contaminants, but also the uses that

         12  it's being put out there for.

         13                 CHAIRPERSON GENNARO: Yes, I wasn't

         14  aware of that other, you know, potential usage, but

         15  now I am and now I can act on it. Thank you.

         16                 So, I appreciate your testimony.

         17                 MS. BREEN: Great.

         18                 CHAIRPERSON GENNARO: I want to make

         19  sure that as we put together our watershed hearing,

         20  we would of course love to have you there and anyone

         21  that you think should be present, we would like to

         22  make sure we get in the room. You know, we've got

         23  the FAD coming up, the feds are going to make a

         24  determination, and all these little issues about how

         25  we're not doing enough to keep golf courses out, and
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          2  how we're not following up on this and how we're not

          3  doing that, this is a great opportunity to air it

          4  all out and make sure that as we move forward into

          5  the, you know, into the next FAD or whatever, that

          6  we get some of these items cleaned up. So we'll have

          7  big changes, we have a new chairman, we'll have a

          8  new Commissioner, we have a new Mayor, and we have

          9  to get everyone on the same page with how important

         10  -- we have to get everyone on the same page as to

         11  how important this is. I know that you'll be there

         12  making sure that we all do the right thing.

         13                 MS. BREEN: Right. Riverkeeper and

         14  NYPIRG are both working with EPA on the next FAD.

         15  And, again, since we have a new DEP Commissioner

         16  coming in in around two weeks, we really do look

         17  forward to working with him on seeing the watershed

         18  protected. But, again, I wanted to touch on the

         19  point that the Council can play such an integral

         20  role in safeguarding the water for 8 million New

         21  York City residents, which you represent.

         22                 CHAIRPERSON GENNARO: That's why I ran

         23  for office. I ran for office certainly to represent

         24  the people of the 24th District, but to me the

         25  watershed has been a real passion of mine for more
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          2  than ten years, and this is why I knocked on 10,000

          3  doors, you know, to come here and do this. So, with

          4  your help I'm not going to drop the ball.

          5                 MS. BREEN: Great.

          6                 CHAIRPERSON GENNARO: I appreciate it.

          7                 MS. BREEN: Well, we look forward to

          8  working with you.

          9                 CHAIRPERSON GENNARO: You bet. And all

         10  the best to the folks at Riverkeeper, Alex, and the

         11  bunch.

         12                 MS. BREEN: Will do. Thanks very much.

         13                 CHAIRPERSON GENNARO: Thank you. Thank

         14  you very much.

         15                 Anyone else wish to -- oh, we really

         16  don't have time to hear anybody else, because we're

         17  overdue as it is. Thank you all very much. Hearing

         18  is adjourned.

         19                 (Hearing concluded at 2:05 p.m.)
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