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          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 CHAIRPERSON GENNARO: Good afternoon.

          3  My name is Jim Gennaro. I'm Chairman of the

          4  Committee on Environmental Protection. That's what

          5  we do here. Thank you for coming to this meeting,

          6  and, welcome.

          7                 We're going to hear testimony from

          8  the USEPA on the agency's May 2002 filtration

          9  avoidance determination for the Catskill Delaware

         10  Watershed, and this goes on and on. I always get

         11  these statements, and I write them, I spend a lot of

         12  time and I just kind of hit the high points.

         13                 We all know why we're here. We have

         14  to continue to maintain the quality of our water

         15  supply, otherwise we have to do this big filtration

         16  thing that nobody wants to do. We don't want to do

         17  that. I mean, we were fortunate enough to inherit

         18  from our forbearers a great water supply, and we

         19  have an obligation to the current generation of New

         20  Yorkers and to our children and grandchildren and

         21  everyone that comes after that, the least we can do

         22  to show the resolve needed to keep that water supply

         23  clean in perpetuity. It's not going to be easy, it's

         24  a living watershed, thousands of people live up

         25  there, 102 sewage treatment plants discharging into
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          2  the water supply, all kinds of challenges. But I

          3  think we can pave the way.

          4                 Certainly there have been hiccups

          5  along the road, as you might expect in any endeavor

          6  like this. We had the EPA Mid-course Review and we

          7  looked at that and we tried to see if we can make

          8  better progress on the upgrade for the sewage

          9  treatment plants and all the other issues, and best

         10  management practices and a whole host of issues.

         11  We're all pros here, we've all been doing this for a

         12  real long time, and certainly we've had our

         13  differences.

         14                 I wish to thank the EPA for their

         15  continued involvement, vigorous involvement, and we

         16  welcome this report that you've put out and so you

         17  folks have done your work and now it's time for us

         18  to do ours.

         19                 So, what we want to do here is have

         20  you give your views and sort of go through your

         21  report so that people here and the record will

         22  reflect what you see as the key concerns, and then

         23  we'll bring DEP up and we'll see if we can have them

         24  speak to sort of like their response to what you've

         25  put forward as your key concerns.
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          2                 This is, you know, as far as I'm

          3  concerned, the most critical issue, you know, the

          4  most critical environmental issue facing the City,

          5  this is what I'm doing for the last dozen years, and

          6  I'm happy to continue in that role as Chairman.

          7                 So, without further ado, I wish to --

          8  and I also want to make an apology for the late

          9  start. We did have a hearing which ran over. It's

         10  rainy, it's Friday afternoon, but we're all

         11  committed here and thank you all very much.

         12                 And, so, without further ado, I'd

         13  like to call our first panel of witnesses from the

         14  USEPA.

         15                 Thank you very much. And Walter

         16  Mugdan, Jeff Gratz, and Barry Shore. You've got

         17  enough there, Barry?

         18                 MR. SHORE: Yes.

         19                 CHAIRPERSON GENNARO: Okay, great.

         20                 As you may have been told, we have a

         21  new sort of protocol in the Committee. We swear in

         22  all our witnesses, we place them under oath, so

         23  that's something that we do on a consistent basis.

         24  We have a former EPA staff member, Donna DeCostanzo,

         25  who will administer the oath, after I make apologies
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          2  to Council Member Koppell, for not recognizing his

          3  presence here. I got so wrapped up in my own

          4  rhetoric that I failed to recognize the presence of

          5  someone who was the Chair of the Environmental

          6  Committee I guess when I was in high school. So,

          7  Oli, as many of us know, chaired the, I guess the

          8  counterpart to this Committee and the State Assembly

          9  some years back. I'm very grateful for his presence

         10  on the Committee and for his diligence on this

         11  particular issue.

         12                 And I know that we have Margarita

         13  Lopez somewhere in the building who will be joining

         14  us and the other members may be joining us from time

         15  to time. And, so, I'd like to proceed and call upon

         16  Donna to give the oath and then I'd ask the

         17  witnesses to state their name for the record and

         18  proceed with their testimony.

         19                 MS. DeCOSTANZO: Can you please raise

         20  your right hands?

         21                 In the testimony that you're about to

         22  give, do you swear or affirm to tell the truth, the

         23  whole truth and nothing but the truth?

         24                 MR. MUGDAN: I do.

         25                 MR. GRATZ: I do.
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          2                 MS. DeCOSTANZO: Thank you very much.

          3                 I ask you to state your name for the

          4  record and proceed with your testimony.

          5                 MR. MUGDAN: Good afternoon, Mr.

          6  Chairman and Mr. Koppell. My name is Walter Mugdan.

          7  I currently serve as Director of the Division of

          8  Environmental Planning and Protection in Region 2 of

          9  the United States Environmental Protection Agency.

         10                 With me is Jeff Gratz, who is leader

         11  of EPA's New York City Watershed Team.

         12                 We appreciate the opportunity to

         13  appear before you today to discuss EPA's draft

         14  Filtration Avoidance Determination, or FAD, for New

         15  York City's Catskill/Delaware water supply system.

         16                 This hearing is very timely, as we're

         17  now a little bit more than halfway through the

         18  public comment period on the draft FAD that we put

         19  out in May.

         20                 We look forward to receiving your

         21  thoughtful feed back on the document, and I assure

         22  you that we'll carefully consider all comments that

         23  we receive.

         24                 As you know, the current draft FAD

         25  follows and builds upon several previous filtration
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          2  avoidance determinations issued by EPA during the

          3  past decade. The most recent of these was in 1997,

          4  and in addition, as you mentioned, Mr. Chairman, in

          5  June of 2000, we completed a detailed mid-course

          6  review of progress under the 1997 FAD, and since

          7  that time we've worked closely with the City, the

          8  state, the watershed communities, the stakeholders,

          9  to ensure that all the issues that we raised were

         10  addressed as the City developed its updated plan,

         11  and EPA in turn developed its new FAD.

         12                 Much progress has been made since the

         13  time of the mid-course review, which helped to

         14  define the objectives for the revised program that

         15  the City submitted to EPA in December of 2001, and

         16  which served as the jumping off point and

         17  so-to-speak a roadmap for the documents that you

         18  have before you today.

         19                 It's worth noting at the outset that

         20  the basic underlying assumption of EPA's regulatory

         21  program for ensuring the safety of drinking water

         22  from surface sources, is that such sources require

         23  filtration.

         24                 Only if a public service water supply

         25  system can document that it meets rigorous criteria
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          2  may EPA determine that filtration can be avoided.

          3  I'd like to emphasize this once more.

          4                 Filtration is the rule for surface

          5  water supply systems, filtration avoidance is the

          6  exception.

          7                 And New York City's Cat/Del system is

          8  by far the largest surface water supply system in

          9  the US for which a filtration avoidance

         10  determination has been made. Today that watershed

         11  yields water of excellent quality.

         12                 The purpose of our FAD is to ensure

         13  that New York City continues to take the steps today

         14  and in the years to come that are necessary to

         15  ensure that the quality of the Cat/Del water remains

         16  excellent.

         17                 The 1997 FAD was issued in

         18  conjunction with the precedent setting New York City

         19  Watershed Memorandum of Agreement, or MOA, signed by

         20  the City, the State, EPA, the watershed communities

         21  upstate, and a number of environmental

         22  organizations.

         23                 The '97 FAD was a strong document,

         24  which embodied programs agreed to by these many

         25  stakeholders who signed that watershed MOA, but our
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          2  draft 2002 FAD is by any measure significantly

          3  stronger. Virtually every protection and remediation

          4  program called for in the '97 FAD will be continued

          5  with the funding necessary to meet the specific

          6  milestones that are now in the 2002 FAD, and a

          7  number of the programs are being significantly

          8  expanded.

          9                 I'd like to just run through a few of

         10  those programs.

         11                 The Wastewater treatment plant

         12  upgrade program which you alluded to, Mr. Chairman,

         13  in your opening comments, is one of the most

         14  important. This program, the City is installing

         15  advanced tertiary treatment and phosphorus removal

         16  at all sewage treatment plants that discharge into

         17  surface water in the watershed.

         18                 And at the Mid-Course Review in 2000,

         19  EPA had expressed strong concerns about the lack of

         20  progress on the Wastewater Treatment Plant Upgrade

         21  Program, but in the last two years the City has made

         22  significant strides.

         23                 We expect operation to begin at six

         24  of the largest non-City-owned plants this summer.

         25  These plants contribute over 83 percent of the flow
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          2  from non-City-owned plants into the Cat/Del system.

          3                 The FAD sets require completion dates

          4  for the remaining project on a staggered basis, with

          5  the last facility being completed by 2003. And

          6  although this was some 19 months later than the

          7  target dates set in the Watershed MOA, and the 1997

          8  FAD. We do believe this is an aggressive but

          9  realistic schedule, and EPA expects the City to meet

         10  it.

         11                 The Land Acquisition Program. Under

         12  this program, the City will continue to solicit for

         13  the acquisition of land, either to acquire it

         14  outright, or to acquire conservation easements,

         15  which restrict development that could threaten water

         16  quality.

         17                 The program as set out in the '97 FAD

         18  and the Watershed MOA, set a detailed schedule for

         19  such solicitations and it is based on a willing

         20  seller philosophy.

         21                 In EPA's June 2000 Mid-Course Review

         22  we were critical of progress in the acquisition of

         23  land in the Kensico basin, and the Kensico Reservoir

         24  is the last point through which virtually all

         25  Cat/Del water passes before entering into the City's
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          2  distribution system. And it's therefore of

          3  considerable importance.

          4                 Here, too, the City has made progress

          5  since our Mid-Course Review. The City now has under

          6  contract or has acquired or obtained easements on

          7  over 150 acres in the Kensico Basin which represents

          8  15 percent of the 1,000 acres that are available for

          9  solicitation in that program.

         10                 The City now directly controls or

         11  protects over a third of the land in the Kensico

         12  Basin and that's a substantial fraction.

         13                 We consider this a good start, but we

         14  fully expect the City to acquire more land or

         15  easements in this basin in the near future.

         16                 In our view, the most effective way

         17  to control the land is to own it, and we'll keep

         18  land acquisition in Kensico a high priority, and we

         19  expect the City to do so as well.

         20                 That being said, we shouldn't

         21  understate the progress the City has made in its

         22  land acquisition program overall. It's important to

         23  note that the City was not able to implement this

         24  program before 1997.

         25                 Over the past five years since 1997,
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          2  however, the City has obtained or has under contract

          3  easements or direct ownership on close to 40,000

          4  acres, obtained at a cost so far of about $100

          5  million.

          6                 Moreover, it's not just the quantity

          7  that's important, it's the quality of the land

          8  that's being acquired, which makes for a successful

          9  program, and to date, over 70 percent of the acreage

         10  obtained is in high priority areas, including about

         11  1,000 acres of wetlands.

         12                 As the initial solicitation component

         13  of the program winds down, we expect the City to

         14  resolicit in high priority areas.

         15                 The City is one-third of the way

         16  through a 15-year program, which is the foundation

         17  of the City's watershed protection program, and I

         18  assure you that we will monitor the continued

         19  progress very closely.

         20                 The Stream Management Program is

         21  intended to address pervasive stream degradation

         22  that has contributed to erosion and the loss of

         23  riparian buffers. The '97 FAD required only that the

         24  City periodically report on the program, the 2002

         25  FAD required implementation of the projects with
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          2  specific milestones.

          3                 Specifically, the new FAD contains

          4  milestones for ten large restoration projects over

          5  the next five years, plus the completion of nine

          6  stream management plans.

          7                 The management plans are important as

          8  they will lay the groundwork for future restorations

          9  and stream buffer protection projects. And these are

         10  expensive, they're resource-intensive efforts, and

         11  the City has committed itself to work on these in

         12  close cooperation with local partners such as the

         13  soil and water conservation district, county

         14  planning agencies and other watershed partners.

         15                 The objective of the agricultural

         16  program is to prevent pollution and improve water

         17  quality by identifying and implementing structural

         18  changes and best management practices, in order to

         19  minimize pollutants from farms reaching the water

         20  system.

         21                 Under the 2002 FAD, this program is

         22  being expanded to address small farms in the

         23  watershed, and this will increase the number of

         24  farms in the program by at least 50 percent.

         25                 Again, the new FAD contains specific
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          2  implementation milestones.

          3                 The Waterfowl Management and Forestry

          4  Programs are two other important programs. The

          5  purpose of the Waterfowl Management Program is to

          6  minimize fecal coliform loads to reservoirs from

          7  roosting birds during the migratory season. And the

          8  Forestry Program is designed to maintain

          9  unfragmented forested land and promote the use of

         10  management practices to prevent non-point source

         11  pollution during the timber harvesting activities.

         12                 Under the 2002 FAD, these programs

         13  are also being significantly expanded into

         14  additional basins in the Cat/Del system.

         15                 The new Wastewater Infrastructure

         16  Program, the 2002 FAD reflects the City's commitment

         17  to add funds to this existing program in order to

         18  complete new advanced wastewater treatment

         19  facilities, in all seven high priority towns in the

         20  Catskills.

         21                 The new FAD also includes specific

         22  milestones for completion of these projects. There

         23  were no such milestones in the '97 FAD.

         24                 The Wetlands Protection Program. With

         25  stricter federal regulations now in place, including
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          2  the designation of waters in the Croton system as

          3  critical resource waters, almost every wetland fill

          4  project will have to go through the rigorous

          5  individual permit process.

          6                 As a result of these restrictions and

          7  more effective enforcement as well, wetlands loss in

          8  the watershed has virtually stopped.

          9                 The new FAD includes increased

         10  enforcement coordination between the City and the

         11  State, more wetlands mapping and trend analysis, and

         12  consequently additional measures to protect the

         13  wetlands in the watershed.

         14                 The City's 2001 submission sets out

         15  its commitment to institute several entirely new

         16  programs, which were also included in our 2002 FAD.

         17                 For example, the Community Wastewater

         18  Management Program --

         19                 CHAIRPERSON GENNARO: Excuse me.

         20                 Yes, I just want to give you a little

         21  latitude to kind of read the whole statement but we

         22  kind of want to -- yes, I guess if you can do your

         23  best to kind of summarize these items.

         24                 MR. MUGDAN: Sure, I'll try and see if

         25  I can do that.
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          2                 CHAIRPERSON GENNARO: Okay.

          3                 MR. MUGDAN: As I said, there are

          4  several new programs. There's the Community

          5  Wastewater Management Program, which is going to

          6  look at failing septic systems in certain

          7  communities and what can be done about that.

          8                 The Septic Operation and Maintenance

          9  Program is another new one, under which the City has

         10  a commitment through a local organization called the

         11  Catskill Watershed Corporation, to support the

         12  operation and maintenance of septic systems, so that

         13  when they fail they can be corrected.

         14                 There's an East of Hudson Non-point

         15  Source Pollution Control Program which is important.

         16  It's going to involve the City bringing into the

         17  East of Hudson Cat/Del basins, many of the programs

         18  that are currently in the Catskill and Delaware

         19  areas, the West of Hudson portions of the system.

         20                 Another important program that's new

         21  is the Catskill Turbidity Control Program, under

         22  which the City is going to implement both structural

         23  and best management practices to try and minimize or

         24  eliminate turbidity problems that come out of that

         25  portion, the Catskill portion of the watershed, and,
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          2  again, milestones, by the way, exist for each of

          3  these obligations in the new FAD.

          4                 And probably among the most important

          5  new programs is the UV Disinfection Facility.

          6                 CHAIRPERSON GENNARO: Yes, I mean, you

          7  can read the whole thing for this one.

          8                 MR. MUGDAN: Okay. Well, it is pretty

          9  critical. The new FAD includes what we think is a

         10  very important commitment by the City to design and

         11  construct an ultraviolet or UV disinfection facility

         12  for the Cat/Del Water Supply System by the Year

         13  2009.

         14                 And this UV facility will provide an

         15  additional barrier in what is already a

         16  multi-barrier approach to water supply protection.

         17  We think it will provide tremendous health benefit

         18  to water consumers.

         19                 Just to highlight some differences

         20  between the '97 FAD and the 2002 FAD. In '97 we

         21  focused on program initiation. It was a whole bunch

         22  of new programs. A lot of information was gathered

         23  and what we're focusing on now more and more in the

         24  2002 FAD is to try and hone in on exactly what are

         25  the obligations that the City is going to carry out,
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          2  what are the commitments and what are the milestones

          3  for carrying out those programs.

          4                 There's also going to be enhanced

          5  program analysis.

          6                 There's a lot of programs going on,

          7  it's equally important to see which ones are working

          8  and which ones could use some further improvement,

          9  so there's going to be a significant amount of

         10  resources devoted to that analytical work, and

         11  there's going to be new data management system as

         12  well that will accompany that.

         13                 There's more resources that are going

         14  into enforcement, and enforcement coordination

         15  between the City and the State, which is I think

         16  very important.

         17                 And, finally, there's going to be a

         18  whole redesign of the monitoring program that the

         19  City is carrying out, so that it can look at

         20  long-term trends, and, again, evaluate the success

         21  of many of these programs.

         22                 This was not a static program. This

         23  program has changed over the years and will continue

         24  to change over the years. We'll continue to work

         25  with the City to make modifications as necessary.
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          2                 As I mentioned, we're in the middle

          3  of our public comment period, it closes on June

          4  24th. We anticipate the final determination to be

          5  issued later in the summer, along with a

          6  responsiveness summary that will respond to all the

          7  significant comments we get.

          8                 We are by the way, before we finalize

          9  the FAD, we are going to have and expect to receive

         10  a written commitment from the Mayor, indicating that

         11  adequate funding and support will be provided to do

         12  all that is necessary under these FAS obligations.

         13                 And we're satisfied that this is a

         14  very strong program.

         15                 Before I close, I would like to just

         16  add one item. Questions have been asked about water

         17  supply security, and in the post-9/11 landscape,

         18  it's obviously apparent that water supply security

         19  goes hand-in-hand with watershed protection.

         20                 A great deal has already been done to

         21  increase security. You will hear more about that

         22  from Commissioner Ward of the DEP. But several

         23  months ago EPA had committed itself to working in

         24  this area, and just two days ago the president

         25  signed the new Bioterrorism Act, which actually
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          2  required all major water supply systems, such as New

          3  York, to do a vulnerability assessment. We'll be

          4  providing grants to help that, and that's about a

          5  year from now.

          6                 In summary, Mr. Chairman, thanks for

          7  this time. Our draft FAD, we believe, establishes

          8  clear objectives, provides for comprehensive

          9  programs and sets aggressive milestones for their

         10  implementation.

         11                 Of course, while the City's Watershed

         12  Protection Program that's being implemented under

         13  the FAD is a remarkable one, improvements are always

         14  possible, and our collective job is to continue to

         15  make the program and the FAD better, and we look

         16  forward to receiving any comments you may have to

         17  help us do just that.

         18                 Thanks very much. I'll be happy to

         19  take any questions you may have.

         20                 CHAIRPERSON GENNARO: Thank you, Mr.

         21  Mugdan. I appreciate your being here today. Thanks

         22  for all of your great work and your commitment to

         23  this issue, and to my friend Jeff Gratz, a special

         24  thank you also, to Barry and all the people at EPA.

         25                 I have some formal questions, but
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          2  just going through your statement here, I just

          3  wanted to jump in a little bit. With regard to the

          4  written commitment from the Mayor for the funding

          5  and so on, do you really see this as much of an

          6  issue considering that all these efforts are

          7  supposed to be funded by water and sewer money?

          8  We're a little bit outside the whole regular --

          9                 MR. MUGDAN: We don't have any reason

         10  to believe the resources won't be there. The

         11  commitments have been made, but we'd like to see a

         12  statement from the Mayor, that he's also personally

         13  committed to this.

         14                 CHAIRPERSON GENNARO: Sure.

         15                 MR. MUGDAN: We're also going to be

         16  requiring that there's an annual budget presentation

         17  from DEP in consultation with the City's OMB to show

         18  how the FAD commitments will be met in the coming

         19  years. We're going to be doing that on an annual

         20  basis just to monitor that.

         21                 CHAIRPERSON GENNARO: Just before I

         22  continue, once again I completely lost my manners.

         23  I'd like to recognize the presence of Council Member

         24  Serrano from the Bronx, Council Member Lopez from

         25  Manhattan, Council Member Vallone from Queens.
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          2  That's twice I've lost my manners today. Shame on

          3  me. Shame on me.

          4                 With regard to watershed security, I

          5  know that you know of DEP's efforts to upgrade a

          6  police force and to bring on new officers, we have a

          7  host of new officers, and it's my understanding also

          8  there's going to be more of a career path for these

          9  officers or whatever, more of an incentive to get

         10  into the force and stay on the force and make a

         11  career of it.

         12                 MR. MUGDAN: Right.

         13                 CHAIRPERSON GENNARO: I mean, have you

         14  been --

         15                 MR. MUGDAN: Yes, we're well aware of

         16  that.

         17                 CHAIRPERSON GENNARO: Excuse me.

         18                 MR. MUGDAN: Sorry.

         19                 CHAIRPERSON GENNARO: I mean, that

         20  electronic device that keeps beeping, whose is that

         21  or whatever? Okay, fine. Okay, sure, I thought it

         22  was a carousel or something.

         23                 Where was I?

         24                 MR. MUGDAN: Security. The police

         25  force.
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          2                 CHAIRPERSON GENNARO: Security, right.

          3                 Do you have any views or observations

          4  or characterizations of DEP's efforts in this area?

          5                 MR. MUGDAN: Yes. We know, for

          6  example, that there's been a five-fold increase in

          7  the size of the City's police force up in the

          8  watershed over a period of five years. That's a big

          9  increase, and I think the force is now going to have

         10  about 219 or 220 people. Again, Commissioner Ward

         11  may want to talk further about that.

         12                 The City has contracted with the Army

         13  Corps of Engineers to assess and design and install

         14  electronic monitoring and surveillance equipment,

         15  and access control measures at a large number of

         16  City-owned facilities upstate, as well as in the

         17  City. And the City has applied to EPA just two

         18  months ago for over $300,000 in available grant

         19  funding for the development of a vulnerability

         20  assessment for the City's water supply system. This

         21  is by the way now going to be a requirement that

         22  such an assessment be done under the new

         23  Bioterrorism bill that the President signed just two

         24  days ago, and that vulnerability assessment is due

         25  in from the City on March 31st of next year.
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          2                 I want to emphasize that EPA will be

          3  reviewing that and will be providing comments and

          4  reactions to the City, but not all portions of it,

          5  or perhaps none of it will be made public, because

          6  that's a very sensitive issue, obviously. So, we'll

          7  be in an oversight mode, but there's going to be the

          8  need for secrecy about some of those details.

          9                 CHAIRPERSON GENNARO: Sure.

         10                 Let me do the following, I guess I'll

         11  make this kind of a general question. I know that in

         12  the mid-course review there was some, you know, of

         13  course I was here back then as an analyst for the

         14  Committee, there was relatively strong talk, you

         15  know, directed at DEP with regard to -- and also a

         16  strong praise for some of the elements of the

         17  program that were doing very well, and some of the

         18  elements of the program that weren't doing very

         19  well, and I think the mid-course review was, you

         20  know, had that kind of balance so-to-speak and that

         21  it pointed out those things that were good, pointed

         22  out those things that were at DEP, and perhaps

         23  forces outside of DEP that were doing whatever, but

         24  there was criticism in there of some things that

         25  needed to be changed and upgraded and we sort of

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            27

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  moved forward.

          3                 If I can ask you to characterize,

          4  because you talk a lot about the new FAD and what

          5  it's going to contain and the elements of it, but I

          6  think the critical element here in your assessment

          7  is, you know, DEP's institutional ability to advance

          8  these things and their ability and their record of

          9  performance from the midterm review to now, and I

         10  guess if you had to state --  I wouldn't say

         11  criticisms, but if you want to make them criticisms,

         12  by all means do so, criticisms or concerns that you

         13  have, you know, things that you're watching the most

         14  closely, things that perhaps you wish were doing a

         15  little better. This is a time for openness, honesty,

         16  whatever, because this really means the areas which

         17  are proceeding well, and God bless everybody, but

         18  those are where we need a little help, because this

         19  is where this Committee could bring something back.

         20                 So, what issues do you have with

         21  DEP's management, if any, or on what's going on to

         22  date, and as you look to the future, new programs,

         23  what concerns do you have regarding DEP's ability to

         24  advance this ambitious agenda?

         25                 MR. MUGDAN: Well, you're quite right
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          2  that we did have some fairly direct criticism in the

          3  mid-course review in the two areas that we probably

          4  identified as greatest concern to us was the pace of

          5  wastewater treatment plant upgrades, and the pace of

          6  acquisition in the Kensico Basin.

          7                 As to the first of those two, I think

          8  we are very satisfied with the progress that the

          9  City has made in the intervening period. Now, a lot

         10  of time was lost and the deadlines that were

         11  originally set in the '97 FAD have not been met and

         12  they won't be met, but as I indicated earlier, by

         13  focusing on the largest plants first and getting

         14  them underway, we do have about 83 percent, ore more

         15  than 83 percent of the flow from the non-City-owned

         16  plants is being controlled by this month, by now,

         17  right now. We're just awaiting, the City is awaiting

         18  the functional completion statements from the

         19  communities where those are.

         20                 Obviously, in terms of concerns going

         21  forward, there's still an ambitious schedule for

         22  getting the rest of these jobs done, and it's not

         23  easy, it's hard work and there are specific

         24  milestones and there are different milestones for

         25  each group of plans, so that's what we're going to
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          2  be watching very carefully.

          3                 CHAIRPERSON GENNARO: Right, but I

          4  mean if I can sort of pull it out of you, if I

          5  could, maybe your list of, you know, top five

          6  concerns, I guess, about what has to happen.

          7                 MR. MUGDAN: I think our concerns at

          8  this stage of the game are not with major failings

          9  that are existing at the moment; our concerns now

         10  are of the ambitious commitments and detailed

         11  milestones in the new FAD, which come from the work

         12  that the City itself did in its program submission

         13  actually be fulfilled.

         14                 You know, we have seen a lot of

         15  progress made in the last couple of years, we now

         16  need to make sure that that commitment continues,

         17  goes forward, that this commitment is not in some

         18  way, doesn't take second base to some of the other

         19  very, very large and overwhelming commitments that

         20  the City has to deal with. As you indicated at the

         21  outset, Mr. Chairman, this is as important an

         22  environmental issue as exists, and we believe the

         23  City has the commitment but our real major concern

         24  is to see to it that this work continues.

         25                 I'm not here to tell you today that

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            30

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  we have any specific problems that there's real

          3  differences or concerns. Our concern is going to be

          4  watching into the future, that the level of tension

          5  that's necessary is maintained. Because it's hard

          6  work, and it's expensive, and there's a lot of

          7  opportunities for missteps along the way.

          8                 CHAIRPERSON GENNARO: I'm going to get

          9  something here folks, I'm going to get something.

         10                 MR. MUGDAN: I'll turn to my colleague

         11  Mr. Gratz, who knows much more about it than I and

         12  ask him whether he's got any specific --

         13                 CHAIRPERSON GENNARO: From the

         14  mid-course review until now, does DEP get an A, do

         15  they get an A minus, do they get a B plus, do they

         16  get a B?

         17                 MR. MUGDAN: I don't really actually

         18  think that it's probably the most fruitful thing

         19  that I can do to try to give a grade.

         20                 CHAIRPERSON GENNARO: It's a new

         21  Commissioner, he won't mind. He won't mind. He's

         22  going to get a chance to go from a B to an A, and

         23  whatever.

         24                 MR. GRATZ: If I can just jump in?

         25                 CHAIRPERSON GENNARO: Okay. You have
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          2  to have the microphone on. If you can just identify

          3  yourself for the record.

          4                 MR. GRATZ: Jeff Gratz. Watershed

          5  Team.

          6                 I think the mid-course review wasn't

          7  just an opportunity to grade the City, it was an

          8  opportunity to provide the City and other

          9  stakeholders with a roadmap of essentially the

         10  long-term program. And, so, this is basically a step

         11  in that direction.

         12                 I mean, a lot of the recommendations

         13  in mid-course review, you know, to see the program

         14  five, ten, 15 years from now, how you want to see

         15  monitoring increased to look at long-term trends and

         16  so forth. So, I think it's too early in the game. I

         17  mean, this is a big program.

         18                 CHAIRPERSON GENNARO: You've been

         19  doing this a long. Certainly EPA must have some kind

         20  of assessment of -- I mean, it's interesting, I want

         21  to be cooperative, but I'm trying to see if I can

         22  get us to, like, let our hair down a little bit.

         23                 MR. MUGDAN: This may or may not be

         24  what you're looking for, but we did actually have

         25  some issues that we had to work through with the
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          2  City quite recently.

          3                 CHAIRPERSON GENNARO: Okay, let's go.

          4                 MR. MUGDAN: With the current drought,

          5  actually if you look outside the window and it

          6  doesn't look like we're having a drought, but

          7  actually we had a very severe one, and we still

          8  don't have enough water in the reservoirs. The City

          9  had broached the possibility of taking water out of

         10  the Hudson River and introducing it into the Cat/Del

         11  system, and we had severe concerns about that

         12  because there is no filtration on it and that we

         13  didn't think was a wise choice.

         14                 The City has agreed not to use Hudson

         15  River water.

         16                 CHAIRPERSON GENNARO: That's not what

         17  I was looking for, but you're right. Okay.

         18                 MR. MUGDAN: It was a good try though.

         19                 CHAIRPERSON GENNARO: Good try. Good

         20  try. I'm going to get something.

         21                 So, yes, okay, you know what? What

         22  I'll do is, let me open it up to questions from my

         23  colleagues here, and I'll return on a second round

         24  if I see fit to do so.

         25                 Do we have a list of members? I
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          2  recognize Council Member Koppell.

          3                 COUNCIL MEMBER KOPPELL: Thank you,

          4  Chairman.

          5                 I'm going to divert the questions a

          6  little bit, and I hope it's not too much off topic.

          7  But as you may know, my district includes the

          8  Northwest Bronx, and there's been tremendous

          9  controversy, as you I'm sure know, about the

         10  building of a filtration plant in or adjacent to my

         11  district --

         12                 MR. MUGDAN: Yes.

         13                 COUNCIL MEMBER KOPPELL: And that

         14  doesn't directly deal with the Catskill or Delaware

         15  systems but rather the Croton system. Nonetheless,

         16  even when you talk about the Kensico Reservoir,

         17  that's in the Croton area, I believe. So, it's not

         18  totally off subject.

         19                 Is there any consideration currently,

         20  are you giving any consideration currently to the

         21  possibility of a similar filtration avoidance

         22  protocol for the Croton system?

         23                 MR. MUGDAN: No, the City has a

         24  commitment to build the filtration plant, we think

         25  it's necessary and that is going forward.
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          2                 That doesn't mean, however, that

          3  watershed protection is irrelevant in the Croton

          4  Watershed. It is completely relevant. It remains

          5  another barrier in the so-called multi-barrier

          6  approach. As the City has made a number of

          7  commitments that it's pursuing in terms of watershed

          8  protection in the Croton watershed, and as you also

          9  indicated, there are certain basins within what

         10  might otherwise be looked at as the Croton

         11  Watershed, which are part of the Cat/Del system

         12  because of the way the plumbing of the system works.

         13                 COUNCIL MEMBER KOPPELL: Well, are you

         14  willing to reconsider the need for a filtration

         15  plant for the Croton system?

         16                 MR. MUGDAN: We don't see any basis to

         17  do that at this stage of the game. As I said, at the

         18  outset, the assumption of the EPA's surface water

         19  treatment rule, underlying default assumption, is

         20  that surface water supplies need to be filtered, and

         21  only when very extraordinary criteria and rigorous

         22  criteria can be satisfied can you avoid filtration.

         23                 We actually think that we're about as

         24  far out on a limb as we can go with respect to

         25  Catskill Delaware. That is to say, if you're looking
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          2  for reduction of risk to people drinking water, the

          3  question really is, is it prudent to avoid

          4  filtration on the Cat/Del System? We think the

          5  answer is yes, and the City has continued to work

          6  with the stakeholders to make sure that the answer

          7  is yes, but if you wanted to focus on where the real

          8  risk is, it's in allowing the avoidance of

          9  filtration on Cat/Del, and we need to minimize that

         10  risk and manage it and that's what we do for the

         11  FAD, rather than in the Croton system.

         12                 COUNCIL MEMBER KOPPELL: I understand

         13  that. Are you willing to consider -- you know, the

         14  siting of the plant is still not decided.

         15                 MR. MUGDAN: That's correct.

         16                 COUNCIL MEMBER KOPPELL: Because the

         17  two sites that the City came up with were rejected

         18  for one reason or another. The question is whether

         19  in connection with the current siting procedure

         20  that's just in the process of going on, you would

         21  consider relooking at the issue of filtration

         22  avoidance for the Croton system.

         23                 MR. MUGDAN: I don't think we have any

         24  basis to do that, no.

         25                 COUNCIL MEMBER KOPPELL: Well, what do
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          2  you mean you don't have any basis to do that?

          3                 MR. MUDGAN: It's a complicated legal

          4  question. We don't think that as a matter of law,

          5  the City didn't apply for filtration avoidance in

          6  the Croton Basin, we don't have an application

          7  before us, there is no basis for us to look at it.

          8                 What we do have is a binding

          9  commitment that's also memorialized in a judicial

         10  consent decree for the City to proceed with what we

         11  believe is necessary, which is the building of the

         12  filtration plant.

         13                 COUNCIL MEMBER KOPPELL: So, as a

         14  member of the City government, admittedly not in the

         15  Administration, it would be my obligation or our

         16  obligation as a Council to get the City to petition

         17  for you before you look at it?

         18                 MR. MUDGAN: As a matter of law it's

         19  my understanding that the time has passed for when

         20  such filtration avoidance applications can be made.

         21                 But the most important thing I really

         22  think here is that watershed protection in Croton is

         23  critical. It is also important to build a filtration

         24  plant, and that must be done. But that doesn't mean

         25  that we're not interested in, or that there is no
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          2  importance for protection of the watershed in the

          3  Croton area, it is critical.

          4                 CHAIRPERSON GENNARO: And if I could

          5  just jump in here for a second.

          6                 Although it's certainly my intent to

          7  give my colleague and member of the Committee,

          8  Council Member Koppell, some, you know, latitude on

          9  this question, even though it's not really so much

         10  the subject of today's hearing because, you know,

         11  the FAD has to do with the Cat/Del system, you know

         12  and I think we've given it some treatment here or

         13  whatever and perhaps if there are further colloquy

         14  that you wish to have on this issue could --

         15                 COUNCIL MEMBER KOPPELL: Well, I think

         16  the position of the federal authorities is clear,

         17  Mr. Chairman. I would simply say, without belaboring

         18  the point, that I would ask you, Mr. Chairman, on

         19  behalf of my constituency, which is very concerned,

         20  to pursue this issue, because there are people that

         21  know a lot more about it than I do in terms of the

         22  technicalities who don't agree with the witness and

         23  feel that filtration avoidance could be accomplished

         24  without the need for a plant with respect to the

         25  Croton System.
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          2                 So, I'd ask you, Mr. Chairman, since

          3  we're on that subject now, although I agree that

          4  you're focused on the Catskill Delaware System, I

          5  would ask you, Mr. Chairman, to pursue this issue

          6  with the City, because I can tell you that there are

          7  thousands and thousands of people who whom this is a

          8  very important matter.

          9                 CHAIRPERSON GENNARO: It's a very

         10  important matter. I'd be happy to look into it with

         11  anyone who wishes to do that. I've already spoken to

         12  counsel about that, but for the purposes of today's

         13  hearing, thank you for bringing it up --

         14                 COUNCIL MEMBER KOPPELL: I won't

         15  belabor it with this witness. I might raise it with

         16  another witness.

         17                 CHAIRPERSON GENNARO: Sure.

         18                 Might not get quite as much latitude,

         19  because it's Friday afternoon and we want to get the

         20  Commissioner on and so on. But thank you very much

         21  for your concern on this issue, one that is shared,

         22  as you said, by many thousands of people.

         23                 Council Member Koppell, do you have

         24  any other questions of the witness?

         25                 COUNCIL MEMBER KOPPELL: No.
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          2                 CHAIRPERSON GENNARO: Okay, thank you.

          3                 I recognize Council Member Lopez.

          4                 COUNCIL MEMBER LOPEZ: I wanted to

          5  come to this hearing because I've been preoccupied

          6  with the slow pace in which the City has been

          7  acquiring the land around the watershed, in the area

          8  of the Catskills, and I want to understand why is

          9  that. And to begin with, they're supposed to acquire

         10  355,050 acres. So far they have acquired 33,764.

         11  That is nothing compared to the amount that they

         12  have to acquire.

         13                 I would like to know if your agency

         14  has a timetable for the City to acquire that land?

         15                 MR. MUGDAN: Actually, let me just see

         16  if I can clarify it. Under the '97 Memorandum of

         17  Agreement, which I alluded to earlier, and this was

         18  also memorialized in the FAD, the '97 FAD, the City

         19  must solicit owners of 355,000 acres of eligible

         20  land in the Catskill, Delaware and Croton watershed

         21  over a ten-year period.

         22                 COUNCIL MEMBER LOPEZ: I understand

         23  that.

         24                 MR. MUGDAN: It's not that they have

         25  to acquire that many acres, they have to solicit
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          2  that many acres.

          3                 They are committed to in that period

          4  of time spending between 250 million and 300 million

          5  dollars to do the acquisition, but there is no

          6  numerical target for the number of acres that must

          7  be acquired, and if I can also just bring you sort

          8  of more up-to-date on the number of acres that have

          9  been acquired. It's actually, over 38,000 acres have

         10  been acquired in fee or through a conservation

         11  easement, and an additional approximately 2,000

         12  acres are under an agricultural easement, which is a

         13  little bit of a different sort of land acquisition.

         14  So, together there we're talking about approximately

         15  40,000 acres.

         16                 But I think what is important, as I

         17  said earlier, is that it's not only the number of

         18  acres that is critical, it's also the quality of the

         19  acres that's being purchased not.

         20                 Now, the City does, in fact, already

         21  own a substantial amount of property in the most

         22  critical areas. There are other programs with which

         23  the land acquisition works in concert. There are

         24  other bases on which land can be protected, and the

         25  watershed can be protected. The watershed
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          2  regulations, for example --

          3                 COUNCIL MEMBER LOPEZ: You're still

          4  not answering my question, and you're going around,

          5  and I don't like to go around.

          6                 MR. MUGDAN: Well, I apologize, Ma'am.

          7                 COUNCIL MEMBER LOPEZ: Then let's get

          8  off the merry-go-round.

          9                 I want to know if you have a

         10  deadline, a timetable for the City to solicit the

         11  acquisition.

         12                 MR. MUGDAN: Yes, there is a schedule.

         13                 COUNCIL MEMBER LOPEZ: What is the

         14  schedule?

         15                 MR. MUGDAN: It is that 355,000 acres

         16  have to be solicited over a ten-year period.

         17                 COUNCIL MEMBER LOPEZ: And do you have

         18  the timetable for those ten years, how to progress

         19  in that arena? Can you explain that to us?

         20                 MR. MUGDAN: I'm going to ask my

         21  colleague to give you more details about that.

         22                 MR. GRATZ: That timetable is explicit

         23  in the Memorandum of Agreement as to how many acres

         24  per year and in what basin the City must solicit.

         25  And after ten years that total number is 355,000
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          2  acres.

          3                 I mean, the bottom line is, yes,

          4  obviously our objective is for the City to buy as

          5  much land, as much important land as it possibly

          6  can. But to directly answer your question, there

          7  aren't targets for acquisition.

          8                 COUNCIL MEMBER LOPEZ: Why not? How

          9  are you going to enforce this to happen if you don't

         10  --

         11                 CHAIRPERSON GENNARO: Council Member

         12  Lopez, if I could just jump in?

         13                 COUNCIL MEMBER LOPEZ: -- Have a

         14  particular timetable on it?

         15                 CHAIRPERSON GENNARO: I think this was

         16  an issue, you know, that blood, sweat and tears were

         17  fought over this issue back when the MOA was done in

         18  '95 and '96 and '97 and a lot of us were not happy

         19  at all about the fact that there were not specific

         20  acquisition targets, it was targets to merely reach

         21  out to try to buy the property. I wasn't happy with

         22  that, there were a lot of people that weren't happy

         23  with it, but the deal is, you know, the deal is a

         24  deal and everyone signed off on the thing in 1977,

         25  the feds, the State, the City, environmental
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          2  community, the Coalition of Watershed Towns, and for

          3  us to revisit at this date the deal that was struck

          4  back in 1997, I don't know how productive that is.

          5                 COUNCIL MEMBER LOPEZ: Look, Mr.

          6  Chairman, in this City we just review history,

          7  eliminating the Board of Education and

          8  Centralization on Education. Many years ago we had

          9  to fight that, destroy that, and now 30 years later

         10  they're doing it again.

         11                 When a deal is done and the deal is

         12  wrong, I have the right to challenge that any minute

         13  I can, and that deal was wrong at the time, and

         14  that's what I'm doing in here, denouncing that one

         15  more time.

         16                 MR. MUGDAN: I understand your point.

         17  In the earliest FAD, in the beginning of the

         18  nineties there were specific targets for acquisition

         19  and it didn't work. It was politically disastrous,

         20  as the Chairman indicates in the '97 agreement that

         21  was entered into by lots of different stakeholders,

         22  that was one of the most contentious issues and it

         23  was one of the most important issues, and the

         24  philosophy was then and remains now a willing seller

         25  philosophy, that is the City must solicit these
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          2  properties and is indeed doing so, and is indeed

          3  acquiring properties. The City has spent about $100

          4  million so far in the acquisitions, and they have

          5  correctly targeted the most high priority, nor many

          6  of the most high priority areas for their

          7  acquisition efforts.

          8                 I appreciate your point of view, and

          9  we consider that the land acquisition program is an

         10  essential and critical element of the overall

         11  watershed protection program, we're monitoring it

         12  very carefully. We will continue to do so. We

         13  believe that the willing seller philosophy is so far

         14  working.

         15                 COUNCIL MEMBER LOPEZ: Because you

         16  understand that we have acquired enough land at this

         17  moment and it will be completed by ten years from

         18  now?

         19                 MR. MUGDAN: I'm not using the word

         20  "enough" because obviously there's a long way to go

         21  and the Kensico Basin is an example of where we have

         22  a concern. We did express that concern in our 2000

         23  mid-course review, there has been some important

         24  movement now, and we look forward to more. The City

         25  has put, I think as I understand it, a full-time
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          2  person on land acquisition in the Kensico Basin. So

          3  there are areas that are very critical where more

          4  acquisition must take place, but it's our view that

          5  the City is committed to doing it, there are various

          6  ways in which we can do it, it can work with other

          7  stakeholders, other interested parties, there are

          8  ways in which it can overcome some of the hurdles

          9  that they face in doing some of that acquisition,

         10  and we believe that they have the commitment to do

         11  so.

         12                 COUNCIL MEMBER LOPEZ: Well, I thank

         13  you. I'm just very concerned, because every time

         14  they a bill is done for the City to pay for

         15  something, it's more expensive to build filtration

         16  plants, but seems to be that people think that New

         17  York City residents and taxpayers have plenty of

         18  money to pay for whatever, somebody come with the

         19  idea of doing. And in this case, I am of the belief,

         20  and I voted in the last time that this issue was in

         21  this particular body, I am of the belief that we

         22  need to do everything possible to save that area by

         23  the acquisition of the land, and I don't understand

         24  why we're monkeying around this issue and not make a

         25  decision that is firm and clear that said that we're
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          2  going to do that no matter what.

          3                 MR. MUGDAN: To a substantial extent

          4  we're in agreement. It is extremely important, but

          5  we feel that this is an appropriate way to go forth,

          6  and so far we feel that it is working well enough to

          7  allow it to continue to work.

          8                 COUNCIL MEMBER LOPEZ: It is agreed.

          9                 CHAIRPERSON GENNARO: Thank you,

         10  Council Member Lopez.

         11                 Let me get on Margarita's bandwagon

         12  for a second.

         13                 Margarita, I think you've got me

         14  going here for a second, okay? Here we go. Here we

         15  go. Maybe you taught me a few things in the last few

         16  minutes.

         17                 What would prevent, if anything, the

         18  EPA in its new FAD from putting in specific

         19  acquisition targets, if you felt that that's what

         20  had to happen in order to get to the going on this

         21  thing, will you legally be allowed to do that? A

         22  legal question, I'm not a lawyer. I got a lawyer

         23  next to me, I got lawyers out there, I mean can you

         24  do that?

         25                 MR. MUGDAN: Yes, I believe we might
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          2  have the authority to say that unless you acquire so

          3  and so many acres, we do not think we will be able

          4  in the future to continue to determine that

          5  filtration needs to be avoided, or can be avoided.

          6                 That's not where we are. I mean, you

          7  asked a hypothetical question and I'm giving you a

          8  hypothetical answer.

          9                 CHAIRPERSON GENNARO: Well, I mean,

         10  would it not make some sense, although we have to,

         11  we certainly have to work through this in a

         12  political context and willing buyer and willing

         13  seller, and I understand the need to forge

         14  agreements and get a deal and get something that can

         15  move forward, but at the end of the day it's not

         16  solicitation that really preserves and protects

         17  water quality, it's, you know, getting the land in

         18  your back pocket.

         19                 MR. MUGDAN: Right.

         20                 CHAIRPERSON GENNARO: So, for the sake

         21  of science, for the sake of truth, for the sake of,

         22  you know, broad reality check, or whatever, why

         23  could not something like that be weaved into --

         24                 MR. MUGDAN: There's only one way to

         25  acquire land if you don't have a willing seller, and
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          2  that's by eminent domain, and that is an exceedingly

          3  --

          4                 CHAIRPERSON GENNARO: I'm not saying

          5  you had to say that. I'm just saying I think for the

          6  purposes of sort of, you know, scientific truth to

          7  say that unless we had this minimum threshold of

          8  land in these critical areas that actually

          9  ultimately gets controlled, and you leave it to

         10  other people to figure out how to do it, then we

         11  don't think we're going to get there. I mean, you

         12  could do a GIS, you can get up there, you can figure

         13  it out. We have ways of measuring and doing this,

         14  and groundwater, hydrologist, and I'm a geologist

         15  myself, I can help you. I can put on my geologist

         16  hat once again. I don't have that much time but I'll

         17  chip in, I'll do something. I'll show up. But I

         18  don't mean to make light of this important subject,

         19  but just to follow up where I think Margarita is

         20  going is that at the end of the day we have like a

         21  scientific quest that we're, you know, launching,

         22  and unless we get a certain number of acres in the

         23  bank in the right areas, then we've just got to be

         24  honest with ourselves and say, like, we ain't going

         25  to get there.
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          2                 And, so, I guess I ask you again, is

          3  there any -- do you believe that this is something

          4  that could be or should be woven into sort of like

          5  the ultimate filtration avoidance determination.

          6                 MR. MUGDAN: As I said, I believe it

          7  is within our legal authority to say that, if that

          8  was our view, if that was our scientific view.

          9  That's not where we are. We don't believe that there

         10  is a moment, a need for that, because first of all,

         11  the land acquisition program works in concert with a

         12  variety of other tools that are in the tool box and

         13  in the City's tool box, and which are working a

         14  whole lot better now than they certainly were five

         15  years ago, and with the prospect of continued

         16  improvement. There's a lot more cooperation with the

         17  Upstate communities right now, not to say that there

         18  isn't room for still further confidence building and

         19  improvement in the relationship, but if one compares

         20  where we are today to where we were in '97 or just

         21  before that period of time when there was open

         22  hostility, we're in a very, very different setting.

         23  We've got some of the local municipalities and

         24  counties who are themselves now looking to do open

         25  space protection and preservation, that's a little
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          2  different from where we were five or six years ago.

          3                 We do have a substantial percentage

          4  of the land that is being acquired in the highest

          5  priority areas. So that the original MOA and FAD

          6  does identify different priority areas because it's

          7  not all acres or equal, and 70 percent of what has

          8  been acquired, has been acquired in the highest

          9  priority area.

         10                 So, I mean, I understand what you're

         11  trying to get from me and I've been trying to give

         12  you as much as I can, which is to say that if we

         13  felt that the program was not working as a whole

         14  program, then there are other tools that we have

         15  available which we could bring to bear.

         16                 CHAIRPERSON GENNARO: How about this

         17  just for laughs. I'll like limit the scope a little

         18  bit just to make it easier for you.

         19                 With regard to the eight or ten

         20  square mile Kensico Basin, could we at least do some

         21  sort of like numeric target on that? I mean, this is

         22  arguably the real, real critical area. Very small

         23  watershed, everyone here knows Kensico and what it's

         24  all about and so on, but the water that kind of

         25  flows into Kensico from its, you know, natural eight
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          2  or ten square mile or whatever -- what is it, eight

          3  square miles, ten square miles? What is it?

          4  Something like that?

          5                 MR. MUGDAN: Fourteen square miles.

          6                 CHAIRPERSON GENNARO: Fourteen square

          7  miles. You know, the water that makes its way into

          8  Kensico from it's own sort of natural watershed is,

          9  of course, as we all know, the source of a lot of

         10  things that we don't want in the water, that's where

         11  it comes from.

         12                 So, this argues strongly and

         13  forcefully for some sort of numerical target at

         14  least in that area, so if you don't get this stuff,

         15  then we can't protect it like Cat/Del water because

         16  it's coming through Kensico, and it's being, or

         17  could theoretically be tainted by the

         18  overdevelopment of a vat. I mean, so, okay, so now

         19  we're going to limit it just to these 14 square

         20  miles, help me out here.

         21                 MR. MUGDAN: I'm not going to quite

         22  bite, but I will share my --

         23                 CHAIRPERSON GENNARO: Come on. Come

         24  on. Come on.

         25                 MR. MUGDAN: The City already owns
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          2  about a third of the land there, has control of

          3  about a third of the land there. There's about, all

          4  together there were 1,000 acres identified for the

          5  solicitation.

          6                 As of the mid-course review we were

          7  very critical of the pace of acquisition there.

          8  Since the mid-course review there's been some

          9  improvement. The City has acquired 150 acres. It has

         10  tried to acquire additional acres, hasn't been able

         11  of yet to do so, but it is working on it and is

         12  optimistic that it will be able to do so in the

         13  future and so are we.

         14                 What's important is that the acreage

         15  hasn't yet been acquired, also hasn't yet been

         16  developed. So, some of the owners are not owners who

         17  are seeking to hold out on the City because they are

         18  ready to build a mall, they are holding out on the

         19  City, or they are choosing not to sell because they

         20  just don't choose to sell at this time.

         21                 CHAIRPERSON GENNARO: How about

         22  easement --

         23                 MR. MUGDAN: So, in terms of trying to

         24  figure out what the risk is, the question is what's

         25  the immediate threat. So, if the question is do we
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          2  feel compelled at this moment in 2002 to establish a

          3  more explicit numerical target or requirement for

          4  acquisition, the answer is no.

          5                 We will continue to monitor it, and

          6  if we saw that the risk or the threats to

          7  development of the under-developed areas suddenly

          8  increased, obviously we'd have to work with the City

          9  to address it in a different way.

         10                 CHAIRPERSON GENNARO: I'll just kind

         11  of remind everyone --

         12                 COUNCIL MEMBER LOPEZ: Mr. Chairman?

         13                 CHAIRPERSON GENNARO: Yes.

         14                 COUNCIL MEMBER LOPEZ: I am sorry, I

         15  have to go to the negotiating committee and I don't

         16  want to imply by in any way, shape or form that I

         17  want to leave this hearing. I'm sad that I have to

         18  go there, the negotiating committee.

         19                 MR. MUGDAN: Thank you very much,

         20  Councilwoman.

         21                 CHAIRPERSON GENNARO: Council Member

         22  Lopez, thank you for getting me on the right track

         23  here.

         24                 I'll just remind everyone of the

         25  1992, 1993, whatever it is that Daniel Ocken expert
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          2  panel, whenever, filtration avoidance, I go back a

          3  long time. And since when I was a young man my hair

          4  was all one color.

          5                 MR. MUGDAN: The peer review panel

          6  which felt that filtration avoidance was probably

          7  not the right choice.

          8                 CHAIRPERSON GENNARO: Right, they

          9  thought it was a loser, they're like you can't get

         10  from here to there and I just keep thinking back to

         11  the words of Daniel Ocken. That was his name, right,

         12  Daniel Ocken?

         13                 MR. MUGDAN: I can't remember.

         14                 CHAIRPERSON GENNARO: He was the chair

         15  of this thing, from Carolina, whatever his name was.

         16                 MR. MUGDAN: Ocken was right, the

         17  first name I can't recall.

         18                 CHAIRPERSON GENNARO: Right.

         19                 And I just keep remembering that,

         20  it's not like they didn't tell us back in 1992 and

         21  1993, and, so, I just think that the most, at least

         22  in this sensitive area, it just seems like this is,

         23  you know, crying after some sort of, you know, a

         24  numerical target, where if you don't get this land

         25  in the bank, you don't do something here, you let
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          2  this get away, even though it's not being used, not

          3  being developed, I know other entities have it, it's

          4  all bucolic and nice, but we lose that and we do all

          5  these good efforts up in, you know, up west of

          6  Hudson, it's all -- I'm telling you, right? You

          7  know, I'm almost begging for some sort of numerical

          8  --

          9                 MR. MUGDAN: It's a fair comment and

         10  we will certainly consider it.

         11                 CHAIRPERSON GENNARO: Okay.

         12                 And let's see, I think my counsel has

         13  a couple of others.

         14                 Okay, over the next five years it's

         15  our understanding the EPA and New York State

         16  Department of Health will periodically evaluate

         17  whether or not the City needs to add 50 million to

         18  the land ac program. I guess is that right? And what

         19  factors will form the basis for this determination?

         20                 MR. MUGDAN: That is correct. That is

         21  a decision that has to be reached, and in terms of

         22  the criteria, we're going to be monitoring the

         23  success of the program to the extent at which the

         24  solicitation is working, if it's working well, then

         25  it's being productive, then we would want to see
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          2  that additional $50 million put into it. Especially

          3  if the areas where the willing sellers are appearing

          4  are in the highest priority areas, that obviously

          5  makes it even more attractive to us.

          6                 Jeff, do you want to add to that?

          7                 MR. GRATZ: No, just to say that our

          8  expectation is that if the City continues to solicit

          9  and resolicit, and there are willing sellers out

         10  there, we would anticipate that this program would

         11  continue.

         12                 CHAIRPERSON GENNARO: Okay.

         13                 MR. MUGDAN: If it is successful, as

         14  we expect and hope it will be, then we would

         15  obviously want to see it continued with the

         16  additional money.

         17                 CHAIRPERSON GENNARO: Okay.

         18                 Another question. Does EPA believe

         19  that the DEP's involvement in the SEQRA process for

         20  projects in the watershed has been sufficient?

         21                 Does the EPA feel that the DEP's

         22  involvement in the State Environmental Quality

         23  Review Act process for projects in the watershed has

         24  been sufficient?

         25                 MR. GRATZ: Yes, we were certainly
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          2  critical of DEP's involvement early on in our

          3  mid-course review where we felt that the City was

          4  fairly focused on purely watershed rules and

          5  regulations in the stormwater pollution prevention

          6  plan fairly late in the game.

          7                 CHAIRPERSON GENNARO: Right.

          8                 MR. GRATZ: We've seen a pretty

          9  significant change on the City's part with respect

         10  to realizing that it's got to get involved in the

         11  game early, and it's got to look beyond just the

         12  focus on stormwater pollution plans --

         13                 CHAIRPERSON GENNARO: Right.

         14                 MR. GRATZ: So, I think our

         15  expectation is that we will see a much more

         16  aggressive DEP in the watershed on this issue, and

         17  all signs over the last year point in that

         18  direction, but we'll continue to make sure that

         19  moves forward.

         20                 CHAIRPERSON GENNARO: Okay.

         21                 Well, to what extent does the 2002

         22  FAD require that DEP expand its involvement in the

         23  SEQRA process; is there an explicit requirement?

         24                 MR. GRATZ: That does explicitly

         25  require that. And we don't say you have to attend X
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          2  amount of meetings, because it's hard to put some

          3  kind of milestone on it.

          4                 CHAIRPERSON GENNARO: Right.

          5                 MR. GRATZ: But clearly it's very

          6  clear and it's explicit in this FAD that our

          7  expectation is that the City will get much more

          8  involved in the SEQRA process. It's our view that

          9  SEQRA is one of the very important, very important

         10  tools to address development that might cause

         11  detrimental impact to the watershed.

         12                 CHAIRPERSON GENNARO: Okay.

         13                 We seem to have had a good result

         14  from the last mid-course review; will there be a

         15  mid-course review for this current, you know, period

         16  of FAD or whatever, and when is that going to be?

         17                 MR. MUGDAN: At the moment we don't

         18  actually plan a mid-course review, we plan more or

         19  less a continuous review. So, we're not looking to

         20  have a specific formal event in mid-course, we're

         21  rather looking to have much more ongoing interaction

         22  with the City and oversight.

         23                 CHAIRPERSON GENNARO: Thank you.

         24                 Okay, how will the EPA make sure that

         25  DEP has allocated sufficient staffing and funding in
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          2  order to meet the requirements of the 2002 FAD?

          3                 I understand that that was one of the

          4  concerns. If you can elaborate on that a little bit.

          5                 MR. MUGDAN: Yes. As I alluded to

          6  earlier, we do expect to receive from the Mayor,

          7  before we issue the final FAD, as I said a

          8  commitment that the necessary resources will be made

          9  available into the future.

         10                 But I think I also mentioned earlier

         11  that one of the things we're going to do, and the

         12  FAD requires is an annual budget review with DEP

         13  where DEP will come and make a budget presentation,

         14  saying here's what we have spent in the previous

         15  year, here's what we're budgeting in the future year

         16  on a two-year basis I think; is that right, Jeff?

         17                 MR. GRATZ: Actually every year.

         18                 MR. MUGDAN: Every year but looking

         19  ahead two years.

         20                 MR. GRATZ: Right. And in consultation

         21  with OMB to make sure that all the necessary parties

         22  are a part of that discussion.

         23                 MR. MUGDAN: Yes.

         24                 CHAIRPERSON GENNARO: Okay.

         25                 MR. MUGDAN: Obviously the resources
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          2  are critical and they have to be there.

          3                 CHAIRPERSON GENNARO: I guess one last

          4  question. And you guys are going to be around,

          5  right? You guys are getting other jobs or anything,

          6  you like this project?

          7                 MR. MUGDAN: I've been around for 27

          8  years, I expect to be around a little longer. I

          9  still have, my daughter is in eighth grade, I have

         10  to put her through college so what am I going to do.

         11                 CHAIRPERSON GENNARO: Okay. You heard

         12  this everybody here. They're in for the long run. We

         13  like that.

         14                 With that said, thank you very much

         15  for coming and testifying and for your --

         16                 MR. MUGDAN: Thank you, Mr. Chairman,

         17  and thanks to the other members of the Committee for

         18  your attention.

         19                 CHAIRPERSON GENNARO: Thank you.

         20                 And it's my privilege to call our

         21  next witness, or a panel of witnesses, Commissioner

         22  Christopher Ward of the DEP and member of his

         23  esteemed staff.

         24                 Mr. Chairman, welcome.

         25                 COMMISSIONER WARD: I'm delighted to
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          2  be here on this rainy day.

          3                 CHAIRPERSON GENNARO: Thank you,

          4  Commissioner. Thank you for coming on a Friday

          5  Afternoon. Thank you for this commitment to these

          6  issues. Thanks for your openness and access that you

          7  granted me and the members of my staff, and we very

          8  much appreciate your being here, and I'll ask Donna

          9  DeCostanzo to administer the oath to our witnesses,

         10  then I guess we'll get going after that.

         11                 MS. DeCOSTANZO: If you could please

         12  raise your right hand.

         13                 CHAIRPERSON GENNARO: And I would say

         14  that anyone who is going to testify, or may be

         15  called upon to testify, we'll just do like a group

         16  swear thing, okay? Here we go.

         17                 COMMISSIONER WARD: Affirm.

         18                 CHAIRPERSON GENNARO: Affirm, okay.

         19                 Swear him in. I don't want to take

         20  her job. She knows how to say it.

         21                 MS. DeCOSTANZO: Okay.

         22                 In the testimony that you are about

         23  to give, do you swear or affirm to tell the truth,

         24  the whole truth and nothing but the truth?

         25                 COMMISSIONER WARD: I do.
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          2                 MS. DeCOSTANZO: Thank you.

          3                 CHAIRPERSON GENNARO: Thank you all

          4  very much.

          5                 Commissioner, if you could state your

          6  name for the record and proceed with your testimony.

          7                 COMMISSIONER WARD: Sure. My name is

          8  Christopher Ward. I am the Department of

          9  Environmental Protection for the City of New York,

         10  and with me I have Mark Hoffer, who is General

         11  Counsel to the Department of Environmental

         12  Protection, and Mike Principe, who is in charge of

         13  the water supply, as well as other colleagues from

         14  the Department who I will introduce when certain

         15  questions arise.

         16                 I have provided what is a fairly

         17  lengthy testimony to the Council, and given the time

         18  and the questions that have always been raised with

         19  EPA, I will not read that. Rather what I would like

         20  to do is highlight the Bloomberg Administration's

         21  commitment to the continuation of the filtration

         22  avoidance program talking about what we consider to

         23  be a partnership that is not only born with the

         24  Environmental Protection Agency but also

         25  fundamentally with those key communities Upstate

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            63

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  where this watershed and the reservoir system in

          3  fact exists.

          4                 So, what I'd rather do is in a sense

          5  go through thematically where the Department is and

          6  then allow questions from your Committee.

          7                 Let me at the outset affirm that the

          8  Bloomberg Administration is firmly committed to the

          9  filtration avoidance program and there have been a

         10  number of questions with regard to the capital

         11  commitment and the O and M commitment from this

         12  Administration as was demonstrated in earlier budget

         13  testimony, that the City through its executive

         14  budget is appropriating the necessary monies for the

         15  Filtration Avoidance Program, not only has it done

         16  so historically, but in this Executive Budget you

         17  will see the commitments that the EPA has asked from

         18  the City to continue this program. So, let there be

         19  no doubt that DEP and the Administration is

         20  committed to fully funding the necessary programs

         21  that EPA has recommended.

         22                 And I'm not exactly sure what form

         23  that certification would be necessary, but as the

         24  Council well knows, the adoption of the Executive

         25  Budget contains the DEP's program.
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          2                 CHAIRPERSON GENNARO: Thank you,

          3  Commissioner. If I could, I know that your statement

          4  is going to be a lengthy one, but I just want to

          5  take this opportunity to recognize Council Member

          6  Jennings from Queens who has joined us, and I just

          7  wanted to slip that in there. I've been informed

          8  that he was here and I just wanted to get his name

          9  out there before you proceeded with the rest of your

         10  testimony.

         11                 Sorry for the interruption.

         12                 COMMISSIONER WARD: Sure. So, just for

         13  the record, within the 2002-2007 capital plan, DEP

         14  has on a capital basis $89.2 million, on an O and M

         15  basis $20.4 million.

         16                 There are other programs, such as the

         17  Land Acquisition Program, and the UV Program, which

         18  are outside of those numbers, but if you will review

         19  our executive budget, and the EPA program, you'll

         20  see that, in fact, this is fully funded.

         21                 The continuing questions with regard

         22  to the acquisition and the speed of acquisition, and

         23  the City's efforts with regard to acquisition is

         24  clearly an important one.

         25                 Although, I think as EPA also made
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          2  clear, land acquisition and protection is not the

          3  only proverbial tool in the tool box, and that in

          4  fact there are a variety of ways that we can ensure

          5  water quality, and I'll go through those as well.

          6                 I think it's important to recognize

          7  that the land acquisition program is in fact a

          8  partnership with Upstate, and that there are

          9  communities which have been concerned about how the

         10  City would approach land acquisition and protection

         11  of the watershed, and the amount of discussion that

         12  you reference reflects the very difficult aspect of

         13  the City and those Upstate communities developing a

         14  program which allows acquisition to take place.

         15                 Having said that, I am proud to say

         16  that DEP has exceeded the solicitation targets every

         17  year, and in total, in terms of the concept of a

         18  willing seller and a willing buyer program, which is

         19  the underpinning of this whole Land Acquisition

         20  Program.

         21                 One must be clear that to go beyond

         22  that, and I think EPA was gracious in its

         23  introduction of it, you potentially undermine

         24  fundamentally that willing seller, willing buyer

         25  concept if you go beyond setting specific
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          2  acquisition targets.

          3                 DEP has been aggressive --

          4                 CHAIRPERSON GENNARO: You mean if you

          5  go beyond setting --

          6                 COMMISSIONER WARD: Acquisition

          7  targets.

          8                 CHAIRPERSON GENNARO: Solicitation

          9  targets, not acquisition.

         10                 COMMISSIONER WARD: No, acquisition

         11  targets.

         12                 CHAIRPERSON GENNARO: You mean that is

         13  to say to set acquisition targets would undermine

         14  that.

         15                 COMMISSIONER WARD: To set an

         16  acquisition target.

         17                 CHAIRPERSON GENNARO: Okay.

         18                 COMMISSIONER WARD: Okay?

         19                 Having said that, I think if you

         20  could use, for example, the Kensico effort with

         21  regard to solicitation, I think you've seen a very

         22  aggressive effort by the City and DEP to ensure that

         23  the prioritized acquisition of those pieces of

         24  property, which are most significant to protection

         25  of the watershed, and you can see in this --
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          2                 Charlie, if you can just put up the

          3  --

          4                 CHAIRPERSON GENNARO: I'm not sure if

          5  the members of the Committee can actually --

          6                 COMMISSIONER WARD: It's in the

          7  booklet that you have and it's the map which is

          8  prioritizing both the West of the Hudson and East of

          9  the Hudson.

         10                 CHAIRPERSON GENNARO: This book here?

         11                 COMMISSIONER WARD: Correct.

         12                 And that in looking at the property

         13  which surrounds the watershed, the key aspect of it

         14  is what impact does that property have on potential

         15  degradation of the reservoirs and all property not

         16  being equal. We have focused through the GIS system

         17  and our appraisal and scientific assessment of those

         18  properties, what are the most valuable properties to

         19  buy, and we have obviously then concentrated our

         20  efforts on acquiring that property. And there was

         21  some earlier question with regard to the Kensico

         22  system and where it is located and how sensitive it

         23  is to the City's watershed program.

         24                 So, again, I'm revisiting somewhat

         25  what EPA had said earlier, but there are
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          2  approximately 1,000 acres available surrounding the

          3  Kensico system, and that it comprises of

          4  approximately 34 properties. And to date, DEP has

          5  solicited 100 percent of that property, and, in

          6  fact, we have been and will continue to be into the

          7  resolicitation.

          8                 CHAIRPERSON GENNARO: I missed that,

          9  Commissioner. I'm sorry. I got involved in -- I had

         10  to tell somebody something.

         11                 You say that DEP has 100 percent of

         12  what now?

         13                 COMMISSIONER WARD: The acreage. The

         14  Land Acquisition Program around the Kensico. We have

         15  solicited from these 34 available land-owners their

         16  property 100 percent of those.

         17                 CHAIRPERSON GENNARO: So all of the

         18  acreage in that, everything --

         19                 COMMISSIONER WARD: We have talked to

         20  and discussed land acquisition with every single

         21  land owner. And, again, it's about 1,000 acres.

         22                 Where we are today is that we have

         23  closed on two pieces of property. We are in contract

         24  with seven, which equals about 188 acres. We have

         25  one contract before a seller which is for about
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          2  three, three and a half acres.

          3                 We have two where we have received

          4  the appraisal, and as you know, one of the difficult

          5  acquisitions, one of the aspects that's difficult

          6  about land acquisitions is the value of the

          7  property. So, we have a very sensitive appraisal

          8  program, which allows the fair market value to be

          9  determined so that Upstate communities don't feel

         10  that the City is unfairly taking their property. As

         11  I said, we have two appraisals received.

         12                 We are in four pieces of property

         13  that are in negotiation. Two offers have been

         14  accepted and three offers are outstanding.

         15                 That accounts for out of the original

         16  34 property owners that we are now in some form of

         17  acquisition for 24 which will yield 452 total

         18  acreage if all of these efforts are successful out

         19  of the Kensico Basin, which totals a thousand. And I

         20  use that, it's just emblematic of DEP's commitment

         21  for land acquisition. And you can see of the larger

         22  chart how aggressive DEP has been with regard to

         23  land acquisition.

         24                 So, I think under the concept of

         25  willing seller and willing buyer, with a prioritized
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          2  program recognizing the value in terms of the

          3  protection in the ecosystem, DEP continues, as EPA

          4  said, to have their valuable Land Acquisition

          5  Program.

          6                 However, obviously land acquisition

          7  is not the only tool for protecting the watershed,

          8  and in the earlier testimony in your questions there

          9  was regard to wastewater treatment facility and

         10  where is DEP's commitment for that program.

         11                 As you may know, DEP has built five

         12  City-owned wastewater treatment facilities in the

         13  watershed. That accounts for about I believe it's 40

         14  percent of the total discharge in the Cat/Del

         15  system.

         16                 In addition, we have upgraded six

         17  existing municipally-owned systems. Those six

         18  systems are now on a tertiary system, and that

         19  accounts for 83 percent of the remaining 60 percent

         20  discharge.

         21                 So, we are almost at now in this

         22  phase of the program capturing the slightly less

         23  than 90 percent of the discharge out of the

         24  wastewater treatment plant upstate.

         25                 The methodology for that was the same
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          2  as the methodology for land acquisition, in terms of

          3  prioritizing those projects which are most important

          4  in terms of protecting and then ensuring wastewater

          5  treatments are in place.

          6                 We will continue to have an

          7  aggressive program for the smaller systems, and in

          8  many cases these are, compared to the City's

          9  network, these are very small boutique wastewater

         10  treatment facilities, maybe 1,000 gallons.

         11                 In addition, recognizing that the

         12  economy and the way Upstate is laid out, we have a

         13  very aggressive program for septic systems, and we

         14  have converted out and built brand new septic

         15  systems for 300, and our target is to continue that,

         16  and over the five-year period completely replace

         17  1,500 -- if the Councilman would like to ask me a

         18  question before he has to go, I'd be delighted to

         19  take it.

         20                 COUNCIL MEMBER KOPPELL: I don't want

         21  to interrupt the flow.

         22                 CHAIRPERSON GENNARO: Sure, go ahead.

         23                 COUNCIL MEMBER KOPPELL: You heard my

         24  concern before, I take it?

         25                 COMMISSIONER WARD: Yes, I did.
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          2                 COUNCIL MEMBER KOPPELL: You heard my

          3  concern. I'm delighted to hear what you're doing

          4  here, and I want to congratulate you and thank you

          5  and say that I fully support these efforts and I'm

          6  glad that the City is moving ahead.

          7                 I do want to have a dialogue on

          8  behalf of my constituents about the Croton system,

          9  where I wish you were doing the same things, and

         10  other things to avoid the necessity of bringing this

         11  building that's very expensive and much resented

         12  filtration plant to the Northwest Bronx.

         13                 COMMISSIONER WARD: Well, we'd be

         14  delighted if the Committee or you or your office

         15  would like to have either another hearing or a

         16  private discussion on that.

         17                 I think as EPA has indicated, both

         18  the science, the health science, the nature of the

         19  Croton system, the location, the supply of the

         20  Croton system and the implication for water quality

         21  and health issues within New York City is very, very

         22  difficult and we are currently under that consent

         23  decree to filter the system, and are currently as

         24  you said, going through the EIS siting process, and

         25  I think New Yorkers deserve, as well as your
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          2  constituencies deserve to hear what are the issues

          3  associated with filtration, but most importantly,

          4  what are the opportunities within the Croton system

          5  to adopt a similar land acquisition and filtration

          6  avoidance program, given how different it is in

          7  terms of the built environment around that system.

          8  It's not the pristine, in many cases, pristine

          9  reservoirs of West of Hudson.

         10                 COUNCIL MEMBER KOPPELL: I appreciate

         11  that very much, and I will try and set up a broader

         12  meeting with you, perhaps not a hearing, although a

         13  hearing might be appropriate, and I very much

         14  appreciate your response to that. It's a great

         15  concern to many thousands of people in my area.

         16                 Thank you.

         17                 CHAIRPERSON GENNARO: Thank you,

         18  Council Member Koppell.

         19                 Please continue.

         20                 COMMISSIONER WARD: I believe I was at

         21  the stage discussion the septic system, that we are

         22  looking at an annual target, again, it's not

         23  specified, but an annual septic change-out of

         24  approximately 300 a year. We have allocated $15

         25  million for the septic system, and essentially this

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            74

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  program is to approach any home-owner who we feel is

          3  in a critical location and might be experiencing

          4  septic failure, and we would then be prepared to

          5  completely change out that septic system.

          6                 One of the other things that is

          7  critical for watershed protection is how the whole

          8  watershed functions, and one of the key, and really

          9  very interesting programs that we have is the Stream

         10  Management Program, and how can we avoid the

         11  degradation of historic streams into the watershed.

         12  As they grow older, streams continue to meander from

         13  the center line, which then increases the amount of

         14  turbidity and discharge which is brought into the

         15  reservoirs and so we're working very closely with

         16  scientists and environmental engineers to redesign

         17  and redirect streams, and that program is funded as

         18  well, and you can see that in your program.

         19                 One of the other aspects of the

         20  economic partner and environmental partnership with

         21  the City and the Upstate communities, is the whole

         22  farm program. And one of the things that you'll see

         23  in the information is within the farm program what

         24  we like to do is partner with, in many cases,

         25  distressed farms and acquire conservation easements
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          2  within those farms so that the farm can continue but

          3  at the same time how that farm is managing the land

          4  and the easements that we would then be able to

          5  bring into the Land Use Management Plan is a good

          6  partnership to maintain farming, in many cases,

          7  small farming Upstate, but also bring in good land

          8  use management programs.

          9                 Another question that often arises is

         10  where we are with wetlands protection, in terms of

         11  West of Hudson, as well as East of Hudson, and I

         12  think you heard some very important, if not dramatic

         13  statements from EPA with regards to wetlands.

         14                 Obviously wetlands are a critical

         15  part of any ecosystem and you have heard that

         16  wetlands taking has almost come to an essential

         17  halt.

         18                 If you'll look in my testimony, we

         19  detail in fact how DEP will have an aggressive

         20  wetlands protection program.

         21                 All of this also speaks to the

         22  protection of the watershed through enforcement, and

         23  you have and have been supportive of the expansion

         24  of the Department of Environmental Protection

         25  Police. And then we are pleased we have expanded our
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          2  headcount to approximately 142 officers. We are at

          3  actual right now about 120. We're delighted the

          4  Governor, following September 11th provided 70

          5  additional Department of Corrections police officers

          6  to help monitor the watershed from a security

          7  bioterrorism perspective.

          8                 And then last, we have about 100

          9  other civilian personnel, which are involved with

         10  watershed enforcement and watershed protection.

         11                 CHAIRPERSON GENNARO: I thought that

         12  the number was going to be over 200 officers.

         13                 COMMISSIONER WARD: I'm coming to

         14  that.

         15                 CHAIRPERSON GENNARO: Oh, okay. I'm so

         16  eager. I'm so eager.

         17                 COMMISSIONER WARD: It's good to lead,

         18  and then when you get to, say, given all of the work

         19  we've done to date, even having done that there is

         20  an additional 70 police officers who will be brought

         21  onto DEP police force to, as exactly like you said,

         22  take us over the 200 mark for DEP enforcement.

         23                 And as well, we have worked hard to

         24  restructure the salary and benefits program for DEP

         25  police, so we don't effectively become a training
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          2  ground for Upstate police forces, after we train

          3  them they go on for another career Upstate.

          4                 So, we think, again, we have a very

          5  significant effort to both bolster our existing

          6  police forces at important headcount.

          7                 The other thing that has received

          8  some press recently is that the threat of September

          9  11th has obviously brought a new level of concern

         10  with regard to the overall safety from terrorism,

         11  and we have approximately a $70 million security

         12  program, which ranges from infrared cameras, night

         13  vision, new fencing, particular wire, and all of

         14  that is being focused in all of our programs of

         15  where is the watershed most vulnerable.

         16                 So, I guess I would conclude and

         17  allow for questions, is that we have committed to

         18  this program, the Bloomberg Administration is

         19  funding this program under the concept of a willing

         20  buyer and a willing seller. We have a targeted

         21  aggressive program for land acquisition. I have been

         22  meeting with and talking to other potential

         23  advocates for how we can do land acquisition. This

         24  is a partnership with Upstate communities, as well

         25  as advocates here in the City. We need to look at
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          2  the property, we need to determine what's the most

          3  valuable property and we need to go out and try to

          4  buy that property, and that should be, as both you

          5  and the Councilwoman are referencing, that should be

          6  an open process and people should know where we are.

          7  And I think if you look through the land acquisition

          8  program, we can continue to build on that. And over

          9  the remaining time period do more than double the

         10  land acquisition that we have done to date.

         11                 The septic system and the wastewater

         12  treatment program are going forward Upstate. I will

         13  be candid that there are some negotiations still

         14  ongoing with some of the Upstate communities about O

         15  and M issues and the management of those. We are

         16  trying to bring those plants on as quickly as

         17  possible, and essentially they're available for

         18  operation today, and as soon as we finalize the O

         19  and M program they'll be completed.

         20                 So, again, it's a program that the

         21  Bloomberg Administration is committed to.

         22                 I'd end with the Water Fowl

         23  Management Program, because I think this has been,

         24  as EPA recognized, one of the more creative programs

         25  that we have and it's actually been one of the more
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          2  successful programs, and as you can see we have

          3  expanded that program to the critical reservoirs

          4  where Water Fowl and water fowl discharge creates a

          5  water quality program, and we're confident that our

          6  success to date will be replicated elsewhere, and,

          7  again, it's kind of a sustainable model for

          8  watershed protection in terms of dealing with the

          9  infiltration of water fowl, and at the same time not

         10  have to get into the difficult position of having to

         11  in some way kill the water fowl.

         12                 So, in closing I would just like to

         13  thank the Committee for having this hearing. Pleased

         14  that we have been able to work with EPA to finalize

         15  the draft FAD and look forward to the comments that

         16  this Committee and other community groups and

         17  advocates and elected officials have.

         18                 This is the model to avoid

         19  filtration, this is the partnership to avoid

         20  filtration, it should be one which is open and

         21  available to any and all constituents. So, it's on

         22  the EPA website, we have CDs, which are available

         23  for detailing this program, and I'm available for

         24  your questions.

         25                 CHAIRPERSON GENNARO: Thank you,
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          2  Commissioner. Thank you very much.

          3                 Let me just get to some questions

          4  that I have here. But first let me just jump back to

          5  the question that I asked earlier, and I guess

          6  you've already kind of tried to jump out and speak

          7  to it to some extent, which is the whole notion of

          8  some kind of numerical target for acquisition in the

          9  1,000 acre Kensico watershed; do you think there's

         10  going to come a day where we just have to figure out

         11  sort of like a baseline number of acres that we

         12  scientifically need in order to do the job, that is

         13  the percentage of acreage that we must by all means

         14  protect from development no matter what? Otherwise

         15  we're going to have a problem?

         16                 COMMISSIONER WARD: No. And here's

         17  why: The numerical target for acquisition would be

         18  to do that it would take place in the abstract of

         19  the other influences and other programs that would

         20  be around the Kensico, and that the influences which

         21  determine the quality of the Kensico is not found

         22  solely in an acquisition target, it's found in the

         23  nature of the development around the Kensico, it's

         24  found in the extent of, you know, impervious

         25  surfaces around the Kensico. It's found in how
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          2  development occurs around the Kensico and how you

          3  can better address through the SEQRA process, which

          4  was discussed earlier about ensuring the development

          5  is done in a sustainable way for the Kensico.

          6                 But in setting that acquisition

          7  target, even if it's a target, we need to be very

          8  careful and very sensitive to the underpinning of

          9  what this program is, which is fundamentally a

         10  partnership with the Upstate communities, and EPA,

         11  you know, used almost a euphemism for how you would

         12  then hit that acquisition target, because if they

         13  don't want to sell, you are dealing with some form

         14  of eminent domain and condemnation, and that in and

         15  of itself would undermine the fundamental foundation

         16  of what filtration avoidance has been today with the

         17  upstate communities.

         18                 CHAIRPERSON GENNARO: And I guess that

         19  makes some, you know, it seems to make some good

         20  sense now in terms of the program that we're trying

         21  to advance. But ultimately I guess my sort of

         22  long-term geologic time scale view would be that

         23  once we lose land to development in the Kensico,

         24  it's sort of gone forever, and forever is a real

         25  long time, and that's how long we want this
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          2  watershed to be -- so, we're only dealing with this

          3  precious few amount of acres in and around Kensico

          4  and unless we can figure out a way ultimately to

          5  keep any of the natural water from that 14 square

          6  mile watershed, if we could engineer a way in which

          7  we can keep all like the native water out of

          8  Kensico, which I guess would be another, you know,

          9  which would be an engineering piece, and I'm not

         10  sure could really be accomplished, it just seems

         11  like something that we should consider.

         12                 COMMISSIONER WARD: If I may?

         13                 CHAIRPERSON GENNARO: Yes.

         14                 COMMISSIONER WARD: The land

         15  acquisition strategy at Kensico, as I started off my

         16  testimony, has been (1) aggressive, 100 percent

         17  solicitation and resolicitation; (2) I think it's

         18  been successful, as I detailed, where potentially we

         19  acquire half of that property. The question becomes

         20  continued aggressive solicitation of the remaining,

         21  assuming we get 21, there are going to be 13

         22  remaining property owners and these are in many

         23  cases large corporations or institutional

         24  organizations. And we need to look at how they might

         25  develop their property and if they were to develop
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          2  it, if they're not willing to sell, what type of

          3  sustainable model for protection could happen.

          4                 CHAIRPERSON GENNARO: Right.

          5                 COMMISSIONER WARD: And then we also

          6  need to look at, you know, additional education for

          7  them about how conservation easements and similar

          8  type of protection can provide to the watershed and

          9  allowing them to remain titled to the land and

         10  continue the type of work that they're doing. I

         11  think that is the kind of multi-tiered process for

         12  ensuring that Kensico remains fully protected

         13  without candidly raising the very difficult issue of

         14  public taking.

         15                 CHAIRPERSON GENNARO: So, if I'm a

         16  land owner in Kensico, I'm an institution, I'm an

         17  incorporation, whatever, I've been solicited once,

         18  twice, three times by DEP; how many people are

         19  working on this at DEP? I know that you and the EPA

         20  both have characterized your efforts in this area as

         21  aggressive, and I'm just --

         22                 COMMISSIONER WARD: Well, fortunately

         23  I'm just looking at, we have solicited 100 percent.

         24  We have resolicited out of that, I'm not sure of the

         25  percentage of times we've gone back and back to a
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          2  particular land-owner, but we have solicited 100

          3  percent. We are in the Kensico real estate community

          4  regularly. We are working with local elected

          5  officials and local community groups and are

          6  constantly monitoring what is the status of that

          7  property.

          8                 I come back to that the Kensico

          9  community is well aware that the City of New York

         10  has, we've spent about $103 million in the

         11  acquisition, we have budgeted $250 million for

         12  acquisition, we have as referenced earlier an

         13  additional 50 million appropriated. It's not a lack

         14  of resources and a lack of money which has, you

         15  know, limited the amount of selling and acquisition

         16  that's taking place, it's the fundamental market

         17  that people who own property are not willing at this

         18  point to sell.

         19                 But, again, we will continue to be

         20  aggressive, we will continue to resolicit, and we

         21  will continue to look at ways and customize perhaps

         22  conservation easements or other ways that the

         23  property can remain in title, although not come

         24  under City ownership.

         25                 CHAIRPERSON GENNARO: Well, maybe
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          2  there are ways to sort of, you know, financially

          3  sweeten the pot. I mean, this is very, very critical

          4  land for the City's watershed for the future, and I

          5  don't know if I'm going to advocate to pay above

          6  market or whatever, but it just seems that the City

          7  has to be institutionally committed in some creative

          8  way to preserve this land for all time.

          9                 I mean, we spend lots of money for

         10  lots of things in this City, and it just seems that

         11  if the willing seller, willing buyer, fair market

         12  value thing isn't getting us to where we want it, or

         13  even as a guidepost for us, even if it was not in,

         14  you know, an actual document that says, you know,

         15  here's a number that you've got to get to sort of on

         16  a scientific basis protect this area, we've got to

         17  know, at least in our own minds, what we have to

         18  ultimately exercise control over, whether it's

         19  through education of them using land in a certain

         20  way, whether it's through an easement, whether it's

         21  through fee title, whether it's through whatever.

         22                 Does DEP have a number in its own

         23  head as to the amount of acreage, if it was lost to

         24  significant development? And by that I mean, you

         25  know, impervious services and whatnot? You know,
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          2  when do we lose the battle, in terms of -- because I

          3  know you know probably the people in DEP and the GIS

          4  know every square inch of that 14 square miles and

          5  what it looks like --

          6                 COMMISSIONER WARD: We do.

          7                 CHAIRPERSON GENNARO: And you got it,

          8  and the geohydrology of the whole area and so on,

          9  and at some point with the addition of a certain

         10  amount of impervious services within that 14 square

         11  miles, we're going to lose our ability to keep stuff

         12  out of Kensico that shouldn't be there.

         13                 And, so, I mean, does that

         14  information exist, or is it just an attempt to get

         15  as much as we can and willing seller or willing

         16  buyer works as well as it does, and at the end of

         17  the day we get what we get? Is there a sort of like

         18  is this how much is under impervious services now,

         19  and once we get through a certain threshold, and

         20  we've got to do the filtration and we lose the game.

         21  I mean, do we know what that number is?

         22                 COMMISSIONER WARD: I would ask Mike

         23  Principe to respond.

         24                 CHAIRPERSON GENNARO: Okay. Mike, what

         25  do you think?
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          2                 I would just ask you to identify

          3  yourself for the record before you speak.

          4                 DEPUTY COMMISSIONER PRINCIPE: It's

          5  Michael Principe, I'm Deputy Commissioner for the

          6  Bureau of Water Supply at DEP.

          7                 One thing to point out, you keep

          8  mentioning 14 square miles, about seven square miles

          9  of that is the reservoir itself. So, we're talking

         10  six to seven square miles of land area.

         11                 CHAIRPERSON GENNARO: Okay.

         12                 DEPUTY COMMISSIONER PRINCIPE: Which

         13  accounts for, since 90 percent of the water comes in

         14  and out from the two aqueducts, maybe more, actually

         15  98 percent.

         16                 CHAIRPERSON GENNARO: Right.

         17  Ninety-eight percent of the water in Kensico is

         18  non-native.

         19                 DEPUTY COMMISSIONER PRINCIPE: Right.

         20                 CHAIRPERSON GENNARO: It's that two

         21  percent we're worried about.

         22                 DEPUTY COMMISSIONER PRINCIPE: One to

         23  two percent.

         24                 CHAIRPERSON GENNARO: Right.

         25                 DEPUTY COMMISSIONER PRINCIPE: Earlier
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          2  in the nineties we did an extensive watershed

          3  control study of that basin, looking at the various

          4  tributaries of that one to two percent, to identify

          5  loading rates for various contaminants. And based on

          6  that analysis, we embarked on an extensive best

          7  management program and we implemented over 44

          8  different practices.

          9                 CHAIRPERSON GENNARO: Right. We had a

         10  big hearing on it, I remember.

         11                 DEPUTY COMMISSIONER PRINCIPE: Right.

         12                 Key to that was that we selected

         13  those streams which, that were draining areas that

         14  have been developed, and that's one of the keys in

         15  that basin, there's 1,000 acres of available land,

         16  portions of that land are not developable, so most

         17  of the land in that basin that is developable has

         18  been developed and we targeted those areas that had

         19  discharges, mainly subdivisions, and we put in best

         20  management practices, which have all been

         21  constructed.

         22                 To date we've actually, as part of

         23  our analysis, we looked at water quality from those

         24  streams, and we've seen that these basins have been

         25  very, very effective. We're moving 50 to 60 percent
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          2  of the phosphorus, 50 percent of the total coliform

          3  bacteria loadings.

          4                 So, one target is acquisition, which

          5  is anti-degradative or protective, the other

          6  strategy is what we call remedial to improve areas.

          7  And really the bottom line in Kensico is you want

          8  the water that's leading that reservoir through the

          9  two aqueducts down to the City to be of a higher

         10  quality than of what's entering or at least equal

         11  and not being degraded, and we're confident through

         12  the monitoring we've done that we're achieving that.

         13  In fact, quality does improve as it moves through

         14  that basin, and the waterfront program also adds to

         15  that.

         16                 So, this issue of whether you totally

         17  build out, you know, the additional thousand acres

         18  that are available, and whether that will put us

         19  over a threshold, many of those acres are not

         20  developable.

         21                 We've already acquired 140 acres

         22  through easement of fee, and we have, as the

         23  Commissioner said, we feel we have a good shot of

         24  picking up another 300 acres or so.

         25                 So, really it's a combination of
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          2  acquisition and other activities which I should

          3  mention.

          4                 You mentioned education, we have

          5  established programs with the local corporate park

          6  owners, IBM, Citicorp, NBIA, Conservation, Watershed

          7  Improvement Corporation, for better environmental

          8  practices, and that along with education from the

          9  schools itself. So, there were a number of efforts

         10  that were undertaken that really have benefited

         11  overall water quality in that basin.

         12                 CHAIRPERSON GENNARO: Would it be

         13  possible, with regard to the BMP program, which is

         14  the Best Management Practices Program, to

         15  ultimately, if necessary, upgrade those practices if

         16  need be in the future, because of development,

         17  because of whatever, to sort of upgrade those,

         18  almost sort of like a filtration of the native water

         19  which is making its way into Kensico?

         20                 Because I know with the BMPs you have

         21  the ponding and this and all this. Would you

         22  characterize these things as almost like tantamount

         23  to some level of filtration?

         24                 DEPUTY COMMISSIONER PRINCIPE: Well,

         25  there's sedimentation basins and detention basins.
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          2                 CHAIRPERSON GENNARO: Right.

          3                 DEPUTY COMMISSIONER PRINCIPE: As I've

          4  said, the recoveries we've seen, or the removals,

          5  the efficiencies we've seen have been very, very

          6  high and we're very pleased with how they've been

          7  performing.

          8                 CHAIRPERSON GENNARO: You know what? I

          9  believe this would be the third or fourth time that

         10  my rudeness has gone to Himalayan heights, I don't

         11  believe I recognized the presence of Council Member

         12  DeBlasio from Brooklyn.

         13                 COMMISSIONER WARD: I recognized him.

         14                 CHAIRPERSON GENNARO: Oh boy.

         15                 COMMISSIONER WARD: Good to see you

         16  again.

         17                 CHAIRPERSON GENNARO: Oh, boy. Bill, I

         18  just want you to know that this is something which

         19  has replicated itself several times today, I didn't

         20  single you out, I've just been so focused on what

         21  I'm doing here.

         22                 COUNCIL MEMBER DeBLASIO: You're doing

         23  a great job. Unfortunately I have to return to my

         24  district, but I want to say, Commissioner, you're

         25  holding up well under his close questioning, so

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            92

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  that's a good sign. No one knows this stuff more

          3  than the Chairman. You're doing well.

          4                 COMMISSIONER WARD: Thank you, Bill.

          5  Good to see you.

          6                 CHAIRPERSON GENNARO: Thank you,

          7  Council Member DeBlasio. Thank you for your

          8  attention to this issue and to your commitment, I

          9  appreciate it.

         10                 Where was I?

         11                 COMMISSIONER WARD: I think we just

         12  concluded the Kensico discussion.

         13                 CHAIRPERSON GENNARO: Oh, right. Yes,

         14  yes, yes.

         15                 I have a question with regard to

         16  penalties for violating the City's watershed rules

         17  and regulations, which of course are enforced

         18  pursuant to New York State's public health law, and

         19  that violations of the City's watershed rules and

         20  regulations -- I have in my little question set here

         21  -- is $200, even for continuing violations?

         22                 COMMISSIONER WARD: Yes, sure.

         23                 CHAIRPERSON GENNARO: And I guess the

         24  question that would be generated from that would be

         25  what efforts has DEP made to amend the State law to
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          2  include higher, more significant meaningful

          3  penalties for violations of this City's watershed

          4  rules and regulations.

          5                 COMMISSIONER WARD: Well, your

          6  question and suggestion is a good one. The penalty,

          7  clearly $200 an incident is clearly low, and early

          8  indications from the Department of Health has a

          9  willingness to look at and reexamine what a new fine

         10  schedule in fact might be, and I will make a

         11  commitment to you that we will continue that

         12  discussion and find out what a new fine level could

         13  be for watershed violations.

         14                 CHAIRPERSON GENNARO: Does DEP

         15  currently have a fine level --

         16                 COMMISSIONER WARD: It's $200.

         17                 CHAIRPERSON GENNARO: No, no. That it

         18  would wish to see imposed by the State?

         19                 COMMISSIONER WARD: No, I don't have a

         20  number today. We'd be glad to be back after we've

         21  continued the discussions with State DOH to talk

         22  about what that fine schedule might be.

         23                 CHAIRPERSON GENNARO: You don't think

         24  this fine schedule makes any sense, obviously?

         25                 COMMISSIONER WARD: Again, I'm
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          2  acknowledging that it is in fact low and it is

          3  something that we should with DOH take a look at,

          4  and I appreciate the Council asking the question.

          5                 CHAIRPERSON GENNARO: Has this been

          6  the subject of any discussions with them?

          7                 COMMISSIONER WARD: Yes. As I said,

          8  some preliminary discussions which obviously need to

          9  follow up and do a much more substantive discussion

         10  and evaluation of what an appropriate fine schedule

         11  will be is something that we will undertake, and I

         12  will be glad to come back to you and report on that.

         13                 CHAIRPERSON GENNARO: Now, the process

         14  for that, would this be something that State DOH

         15  could do on its own?

         16                 COMMISSIONER WARD: I believe it would

         17  be through legislation.

         18                 CHAIRPERSON GENNARO: Or would this

         19  have to be state legislation? Do we need a law for

         20  that?

         21                 COMMISSIONER WARD: It would require

         22  state legislation. But, again, I think it's a great

         23  suggestion.

         24                 CHAIRPERSON GENNARO: Yes.

         25                 I guess we'd be remiss if sort of the
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          2  other critical East of Hudson watershed which is

          3  critical to the West of Hudson water, that being the

          4  West Branch basin, if we could characterize the land

          5  acquisition efforts and other critical watershed.

          6                 COMMISSIONER WARD: Ira, did you give

          7  me that chart?

          8                 I would be delighted to find the

          9  chart.

         10                 CHAIRPERSON GENNARO: Now, for the

         11  West Branch, that's the one that receives the water

         12  I guess first from --

         13                 COMMISSIONER WARD: Delaware.

         14                 CHAIRPERSON GENNARO: I guess Delaware

         15  goes there first, and then makes it's way to

         16  Kensico, right?

         17                 COMMISSIONER WARD: Right.

         18                 CHAIRPERSON GENNARO: Okay.

         19                 COMMISSIONER WARD: So, I'm pleased

         20  you asked. This is, of all of our land acquisition,

         21  the most successful in terms of acres --

         22                 CHAIRPERSON GENNARO: See, I ask good

         23  questions. Who loves ya, come on. Come on.

         24                 COMMISSIONER WARD: Right, exactly.

         25  I'm pleased you asked.
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          2                 Let me just see here. We're at about,

          3  actually about 50 percent in terms of percents under

          4  contract. There's approximately, we've solicited

          5  14,000 acres, we've appraised 10,000 acres, which is

          6  about 75 percent, and that we are currently under

          7  contract for 7,400 acres. So, we think this has been

          8  again fairly aggressive and a successful program.

          9                 It's by far our most successful.

         10                 CHAIRPERSON GENNARO: Terrific.

         11  Terrific. We're happy about that.

         12                 What is the current time interval

         13  between when the City goes to contract and when it

         14  can actually close on a piece of property? Is that

         15  something that's -- it's that working out okay?

         16                 COMMISSIONER WARD: Yes, this is a

         17  difficult one. The honest answer is that we're

         18  probably at about 16 months.

         19                 CHAIRPERSON GENNARO: From contract to

         20  closing?

         21                 COMMISSIONER WARD: Yes. Contract to

         22  closing, yes. I'm sorry, yes. I just wanted to make

         23  sure I got it.

         24                 It's a very difficult process and

         25  it's one that we have looked streamline and in fact
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          2  have streamlined, but 16 months is something that we

          3  will aggressively look at as ways to reduce that

          4  time frame. The sellers who are interested, need to

          5  be patient given the City's acquisition procedures,

          6  but they're also given the historic nature of titles

          7  and ownership up there, usually a lengthy period to

          8  clear up title. Many of the maps and many of the

          9  actual ownership refers to -- I've been signing them

         10  recently, and it's often things like the property is

         11  bounded by a large fallen oak tree, a stone fence

         12  and, you know, stand of birch trees. So, we do see a

         13  lot of delay often in perfecting title.

         14                 But you're question is a good one. My

         15  counsel is correctly letting me know that for

         16  Westchester, where land acquisition is a real high

         17  priority, we brought it down to 12. It's something

         18  we need to work on.

         19                 The seller who wants to get rid of

         20  property or sell property needs to see that done

         21  swiftly and quickly and we'll do all we can to bring

         22  that --

         23                 CHAIRPERSON GENNARO: Oh, I see. The

         24  fact that it takes a long time and so on discourages

         25  some people from entering into the process?
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          2                 COMMISSIONER WARD: Well, I guess what

          3  I'm saying is we would hate to see anybody who

          4  within the process would grow discouraged.

          5                 CHAIRPERSON GENNARO: Right.

          6                 COMMISSIONER WARD: So, we'd like to

          7  make that as short as possible.

          8                 CHAIRPERSON GENNARO: Oh, I see.

          9  Because if somebody has an opportunity to sell to a

         10  private party, you know, the City is going to pay

         11  fair market value, and this private party is going

         12  to pay market value, I mean is that like a

         13  phenomenon that you observe?

         14                 COMMISSIONER WARD: I don't believe

         15  we've actually had any property bought out from

         16  underneath us.

         17                 CHAIRPERSON GENNARO: Yes, I mean, I

         18  guess this is my question.

         19                 COMMISSIONER WARD: The point is, is

         20  that the acquisition should be as quick and as

         21  painless as possible, and we will work to make that

         22  as short as possible.

         23                 CHAIRPERSON GENNARO: I just want to

         24  repeat a question that we had put to the EPA folks

         25  with regard to DEP's involvement in the SEQRA
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          2  process for projects in New York City's watershed,

          3  that's one of the issues, I guess, that I guess a

          4  lot of people talk about, and EPA seems to have some

          5  concern about it.

          6                 COMMISSIONER WARD: Yes. The SEQRA

          7  process does present an enormous opportunity for

          8  DEP, as well as the State, to begin to get in early

          9  and often with regards to new projects.

         10                 CHAIRPERSON GENNARO: Right. This

         11  really ultimately would be kind of like a person

         12  power thing. You need the people to be up on these

         13  projects to figure out what they're all about.

         14                 COMMISSIONER WARD: Correct.

         15                 CHAIRPERSON GENNARO: To get there.

         16                 COMMISSIONER WARD: Right. Almost

         17  before they started, and you need to be in the

         18  comment period, and I think EPA was referring to the

         19  fact that DEP has really moved up in terms if making

         20  sure that we know when projects are going forward

         21  and that we're commenting aggressively within the

         22  scoping of the project, so that whatever necessary

         23  Land Use management is imposed upon, the development

         24  takes place.

         25                 CHAIRPERSON GENNARO: Sure. If I
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          2  could, just in case I forget to ask subsequent

          3  witnesses about this, if you can, if you have any

          4  thoughts or views on DEP's role in the SEQRA process

          5  in how you observe it or how you understand it to

          6  be, I'd like you to add that to your comments or

          7  whatever.

          8                 COMMISSIONER WARD: Well, I think one

          9  of the things that I would hope happen, both out of

         10  this hearing and my early time at DEP is in fact

         11  those people who are active outside of government

         12  within the SEQRA process, you know, work with DEP so

         13  we can understand their approach and their concept

         14  and their ideas for how we might do this. This needs

         15  to be a creative partnership with a lot of different

         16  entities.

         17                 One of the things I just wanted to

         18  mention is, we have been, there is a particular

         19  project Upstate which is of real concern which is

         20  the Crossroads Project, and that we need to be very

         21  clear on the potential impact that that project

         22  would have and to really determine if it is, in

         23  fact, a mitigatable project.

         24                 CHAIRPERSON GENNARO: And I guess when

         25  you're looking at this SEQRA process, these projects
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          2  that have to go through SEQRA, I guess your agency

          3  does some sort of triage I guess as to which ones

          4  merit DEP's attention, if they're big, if they're in

          5  a critical area, and others I guess you just kind of

          6  let go because they're not in a critical area,

          7  whatever, and I guess, you know, do you believe you

          8  have all the staff necessary to make sure that

          9  projects as they hit are able to like not slip

         10  through the cracks and they're getting some level of

         11  attention from somebody?

         12                 Obviously DEP can't be intimately

         13  involved in every SEQRA process that goes on in the

         14  watershed, I guess? There must be like a lot of

         15  them, or like are you getting them all or what?

         16                 COMMISSIONER WARD: Two answers. One,

         17  I want to reiterate the fact that DEP is open to

         18  anybody in any community in any advocate that has

         19  ideas about the SEQRA process and wants to bring a

         20  particular project to our attention and raise what

         21  would be their concerns with its impact. Our

         22  agreement with EPA is to ensure that we are doing a

         23  systematic analysis of what are those projects up

         24  there, in a sense, looking at is it important to the

         25  watershed, how might it end up deteriorating the
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          2  quality of the watershed --

          3                 CHAIRPERSON GENNARO: Right.

          4                 COMMISSIONER WARD: And if that,

          5  again, that prioritization says that it is, our

          6  obligation and our commitment is to be in that SEQRA

          7  process and looking at exactly how that project

          8  could be reshaped, in fact if it is, one,

          9  mitigatable, and then reshape if it is to make sure

         10  the watershed isn't deteriorated.

         11                 CHAIRPERSON GENNARO: And, so, would

         12  it be the case that all of the SEQRA projects in the

         13  watershed come to the attention of at least somebody

         14  in DEP?

         15                 COMMISSIONER WARD: Yes.

         16                 CHAIRPERSON GENNARO: Okay. So, every

         17  SEQRA project comes to the attention of -- then how

         18  many people are involved in --

         19                 COMMISSIONER WARD: Well, the City's

         20  Law Department is aware of it, DEP, Mr. Hoffer,

         21  General Counsel, is aware of the SEQRA process, the

         22  public notice of projects.

         23                 CHAIRPERSON GENNARO: Yes, but in

         24  terms of people like on staff. I mean, you know Mark

         25   --

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            103

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 COMMISSIONER WARD; Mark is not doing

          3  this pro bono.

          4                 CHAIRPERSON GENNARO: Right. No, but I

          5  meant that Mark's day-to-day job is probably not,

          6  you know wading through piles of paper on the

          7  various SEQRA projects. I mean, you know, I guess

          8  what I'm looking for is, you know, DEP staff, like

          9  the amount of DEP staff, or the amount of City

         10  personnel in some sort of full-time equivalent basis

         11  that actually it's like their job to make sure --

         12  I'll let Mark answer these questions.

         13                 COMMISSIONER WARD: No, no. I won't

         14  have to pay him extra.

         15                 CHAIRPERSON GENNARO: From DEP, is

         16  their job to stay on top of SEQRA projects, and

         17  that's like their full-time job? I know Mark kind of

         18  directs things and people in the Law Department are

         19  doing what they're doing.

         20                 COMMISSIONER WARD: I think the best

         21  answer is that out of Mike Principe's Water Supply

         22  Division he has 40 people who are looking

         23  development implications, SEQRA process in the

         24  watershed, and, again, I think we had this

         25  discussion the last time I was here, in terms of
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          2  making sure that we are involved with all of those

          3  projects. You have my commitment that we are, and

          4  the amount of staffing, 40 is pretty substantial.

          5                 CHAIRPERSON GENNARO: Okay.

          6                 Let's see here, we might have one

          7  more question. We might have two more questions.

          8                 Yes. The process by which you're

          9  informed of the projects that are undergoing SEQRA,

         10  is that an organized, systematized routine? How does

         11  that work, these projects? And they come to your

         12  attention how? How does that happen? Bit place,

         13  2,000 square miles, a lot going on, and how do you

         14  make sure you're finding out about all the projects

         15  out there?

         16                 DEPUTY COMMISSIONER PRINCIPE: The

         17  Project Review staff that we have, we have a section

         18  on the East of Hudson and a section on the West of

         19  Hudson. We have the schedule for the planning board

         20  meetings in the town, and we have a representative

         21  attend the planning board meeting. So, that's an

         22  area where we pick up where projects at least could

         23  be initiated or on the drawing board.

         24                 CHAIRPERSON GENNARO: So, in other

         25  words, what you're saying is this requires DEP's
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          2  ability to go out there and get like reconnaissance

          3  on what's going on essentially?

          4                 DEPUTY COMMISSIONER PRINCIPE: Right.

          5                 CHAIRPERSON GENNARO: It's not going

          6  to just flow to your desk, you've got to go out

          7  there and get it.

          8                 DEPUTY COMMISSIONER PRINCIPE: Right,

          9  before it even gets to a point where it sits in an

         10  EIS type of SEQRA situation, the planning boards are

         11  a good source for that information. Once it reaches

         12  a certain threshold, then we issue a notification

         13  that this is a project that is in SEQRA realm, and

         14  it goes to Law Department, General Counsel, as well

         15  as Project Review staff, then we begin that process.

         16                 CHAIRPERSON GENNARO: Right. But it is

         17  dependent upon DEP to sort of beat the bushes a

         18  little bit to get out there and find out like what's

         19  going on out there.

         20                 DEPUTY COMMISSIONER PRINCIPE: Right.

         21  And then we also have --

         22                 CHAIRPERSON GENNARO: And you're

         23  confident that in your ability to have enough people

         24  that are getting the right kind of reconnaissance

         25  and we're looking at it?
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          2                 DEPUTY COMMISSIONER PRINCIPE: Yes.

          3  And then once a project does come to that point

          4  where it's proceeding down the SEQRA path, or any

          5  project --

          6                 CHAIRPERSON GENNARO: Right.

          7                 DEPUTY COMMISSIONER PRINCIPE: We have

          8  a data base where we track projects where we store

          9  them in records and so that we can utilize that as

         10  we move ahead.

         11                 CHAIRPERSON GENNARO: Okay.

         12                 This is a question I think I know the

         13  answer to; does DEP know what percentage of land in

         14  each part of the City's watershed consists of

         15  impervious surfaces? I guess this would be recorded

         16  like in your GIS system, would it not?

         17                 COMMISSIONER WARD: Yes. Unfortunately

         18  we got the questions right before we got here, so we

         19  do know it and I'll have to get back to you with the

         20  answer.

         21                 CHAIRPERSON GENNARO: I'm actually not

         22  asking you what the percentage is, I'm just asking

         23  you if you know what it is.

         24                 COMMISSIONER WARD: Yes.

         25                 CHAIRPERSON GENNARO: So you know what
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          2  it is.

          3                 COMMISSIONER WARD: Well, actually,

          4  under oath I can't tell you I know what it is, but

          5  under oath I can tell you that I believe DEP knows

          6  what it is.

          7                 CHAIRPERSON GENNARO: Right. Well,

          8  when I'm talking to you I'm talking to DEP.

          9                 Oh, is this the kind of information

         10  the public would have access to, you know, the

         11  amount of --

         12                 COMMISSIONER WARD: Yes, that was one

         13  of the informations on the CD that I referred to as

         14  this GIS database.

         15                 CHAIRPERSON GENNARO: Okay.

         16                 COMMISSIONER WARD: That's four now.

         17  Just to be clear.

         18                 CHAIRPERSON GENNARO: Yes.

         19                 A news article from the Delhi, am I

         20  saying that right, Delhi?

         21                 COMMISSIONER WARD: Yes.

         22                 CHAIRPERSON GENNARO: The Delhi News

         23  recently reported that the mayors from four Upstate

         24  towns will not begin operation of the wastewater

         25  treatment plant upgrades in their town due to
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          2  problems negotiating operation and maintenance

          3  agreements with the DEP. So, how can I straighten

          4  the Delhi people out? What do you want me to? That's

          5  really not the question.

          6                 COMMISSIONER WARD: I'm not going

          7  there with that.

          8                 I mentioned this in my earlier

          9  remarks, all of the plants are available for a

         10  certificate of completion, we have done the work

         11  there and we are currently negotiating with the four

         12  towns in terms of what is the additional O and M

         13  associated with a tertiary wastewater treatment

         14  plant.

         15                 CHAIRPERSON GENNARO: Oh, so, it's a

         16  money thing.

         17                 COMMISSIONER WARD: It's a money

         18  thing.

         19                 CHAIRPERSON GENNARO: It's a money

         20  thing.

         21                 COMMISSIONER WARD: And we are

         22  continuing that discussion, and I would not want to

         23  in any way indicate that this will hold up

         24  operations, but by the same token we need to strike

         25  a fair balance that the City is not in effect
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          2  funding the maintenance budget for communities

          3  Upstate, and I'm hopeful that we will reach

          4  conclusion of those negotiations fairly soon.

          5                 CHAIRPERSON GENNARO: Okay. And let me

          6  know if you want me to call the folks from Delhi,

          7  okay?

          8                 COMMISSIONER WARD: I'll do that.

          9                 CHAIRPERSON GENNARO: I can be a pain

         10  in the neck if I want to be.

         11                 COMMISSIONER WARD: I won't answer

         12  that question.

         13                 CHAIRPERSON GENNARO: Okay. It really

         14  wasn't a question.

         15                 Commissioner, I want to thank you and

         16  all of the great people from DEP for your interest

         17  in this, and ongoing effort and for being here in

         18  the late hour and your patience.

         19                 COMMISSIONER WARD: Thank you very

         20  much.

         21                 CHAIRPERSON GENNARO: Thank you very

         22  much. We'll be hearing from some other folks now.

         23                 COMMISSIONER WARD: Great.

         24                 CHAIRPERSON GENNARO: It's my hope

         25  that you'll leave some of your top representatives
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          2  --

          3                 COMMISSIONER WARD: People will

          4  remain.

          5                 CHAIRPERSON GENNARO: -- Who can bring

          6  back some value added from the next people who will

          7  testify.

          8                 COMMISSIONER WARD: Thank you.

          9                 CHAIRPERSON GENNARO: Thank you very

         10  much, I appreciate it.

         11                 COMMISSIONER WARD: It's a pleasure.

         12  Bye.

         13                 CHAIRPERSON GENNARO: Take care. Have

         14  a good weekend.

         15                 Okay, the next person we will hear

         16  from is James Tierney, from the Office of the New

         17  York State IG. I have to be excused just for one

         18  minute, and I'll be right back to hear the good

         19  testimony from Mr. Tierney and others who are here.

         20                 I want to make sure anyone who does

         21  want to testify has submitted a slip and we have all

         22  that information. I'll be back in one Bat minute.

         23                 (Recess taken.)

         24                 CHAIRPERSON GENNARO: Sorry for the

         25  interruption. I would like to reconvene.
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          2                 Okay, we have Mr. James Tierney, the

          3  Watershed IG, the Office of the State AG. Okay, I

          4  have Mr. Tierney's statement in front of me. I just

          5  want to welcome you, Mr. Tierney. Thanks so much for

          6  your ongoing dedicated commitment. Same group of

          7  dedicated bunch sort of year-in year-out, just kind

          8  of riding along here, and we're very, very grateful,

          9  and on behalf of successive generations of New

         10  Yorkers, I thank you and by extension the AG

         11  himself, for his commitment to these issues.

         12                 MR. TIERNEY: Thank you.

         13                 CHAIRPERSON GENNARO: And I welcome

         14  you here today, and we're going to put you through

         15  the oath or the affirmation, as you choose to call

         16  it, and without further ado, Donna DeCostanzo will

         17  administer the oath.

         18                 MS. DeCOSTANZO: In the testimony that

         19  you're about to give, do you swear or affirm to tell

         20  the truth, the whole truth and nothing but the

         21  truth?

         22                 MR. TIERNEY: I do.

         23                 MS. DeCOSTANZO: Thank you.

         24                 CHAIRPERSON GENNARO: Thank you very

         25  much, Mr. Tierney. I'd ask you to identify yourself
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          2  for the record and proceed with your good testimony.

          3                 MR. TIERNEY: Chairman Gennaro, thank

          4  you for having me here today, and thanks for holding

          5  this hearing.

          6                 My name is James Tierney. I'm an

          7  Assistant Attorney General at the State of New York,

          8  and I also serve as New York City Watershed

          9  Inspector General. It's an unusual position because

         10  it's a joint appointment of the Governor and the

         11  Attorney General to oversee things in the watershed.

         12  It has a fairly broad mandate under the Governor's

         13  Executive Order that was issued back in 1998.

         14                 It's not a bean counter position.

         15  It's a position where you try to advocate through

         16  enforcement, through policy, through legislation and

         17  other means to protect the watershed, and that's my

         18  job and that's how I view it.

         19                 As a first point of view, I'd like to

         20  compliment EPA in their determination, a draft

         21  determination to continue to avoid filtration. It

         22  makes tremendous sense to keep pollutants out of the

         23  water in the first place, rather than constructing a

         24  four to six billion dollar structure to remove them

         25  after they have gotten in. And I think that over the
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          2  long-term, and that's how we have to look at this

          3  filtration avoidance program, over the long-term we

          4  have to keep in mind that there are a number of

          5  additional steps that at least I think in my opinion

          6  could help prevent filtration well into the future.

          7                 CHAIRPERSON GENNARO: If you could

          8  couch your remarks in the context of the FAD; that

          9  is to say if you think the FAD is deficient in a

         10  certain area, that it should include certain things,

         11  that it does not. I'm willing to accept all the

         12  comments that you put forward. I'm sure that some of

         13  the things that you are probably pushing for are in

         14  the FAD, or whatever, and some things may not be, so

         15  to the extent that we can help to, let me know these

         16  areas that you think ought to be in the FAD or

         17  whatever, and I'll tell those guys right behind you

         18  to make sure it's in there.

         19                 MR. TIERNEY: Yes, exactly. I'll get

         20  right into it then.

         21                 The first thing would be funding. I

         22  think the filtration avoidance determination, as

         23  drafted, has a lot of good language about funding

         24  commitments and staffing commitments. What I think

         25  would be very useful is some degree of additional
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          2  specificity. I think it would be useful to have a

          3  five-year written projection of both the staffing

          4  and funding provided by New York City DEP. Not a

          5  definite commitment, given the budget has to pass,

          6  but a projection, by programs of what the staffing

          7  and what the costs are for each one.

          8                 CHAIRPERSON GENNARO: Yes, but

          9  understand, the budget, this stuff is paid before by

         10  water and sewer money and therefore not subject to

         11  the same stresses, let us say, of the rest of the

         12  budget which is tax levy and all the rest of it.

         13                 I mean, the whole idea of the system,

         14  we're supposed to figure out what it is that we have

         15  to do with regard to our water and sewer operations

         16  for the City and then go to the ratepayers to go get

         17  the money.

         18                 MR. TIERNEY: Yes.

         19                 CHAIRPERSON GENNARO: And, so, that's

         20  a dedicated stream. But I guess you're saying

         21  multi-year view, rather than this year-by-year

         22  approach.

         23                 MR. TIERNEY: As opposed to the

         24  year-by-year approach. It helps with the planning.

         25  And the reason I'm saying this and I think it's a
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          2  good idea, is in the 1997 Memorandum of Agreement

          3  there were specific funding commitments for a number

          4  of programs that funded and supported the filtration

          5  avoidance determination. And, so, what I would like

          6  to see is within the FAD, within this FAD, a program

          7  to make sure that those funding commitments that

          8  were essentially in the MOA last time, are moved

          9  into this FAD as a FAD program. Now, there's a lot

         10  in there already, but what I would like to see is

         11  something --

         12                 CHAIRPERSON GENNARO: If I could just

         13  be clear, and sorry for the constant breaks, I just

         14  want to understand the testimony.

         15                 We had the MOA, and this stuff was in

         16  the MOA, in terms of funding, in terms of staffing

         17  and all that; that was all in there?

         18                 MR. TIERNEY: No, not the staffing,

         19  but there were ball park sums of money.

         20                 CHAIRPERSON GENNARO: Right. And did

         21  this make its way into the first FAD or FADs?

         22                 MR. TIERNEY: It did not.

         23                 CHAIRPERSON GENNARO: It did not.

         24                 MR. TIERNEY: This has been a new

         25  program in this current FAD.
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          2                 CHAIRPERSON GENNARO: And it's not in

          3  the FAD, it's not in the one being proposed?

          4                 MR. TIERNEY: It is to a certain

          5  degree.

          6                 CHAIRPERSON GENNARO: You want it to

          7  be more.

          8                 MR. TIERNEY: What I'm just

          9  recommending is more specificity.

         10                 CHAIRPERSON GENNARO: Okay. I just

         11  wanted to be clear what you're asking for.

         12                 MR. TIERNEY: I would like to see a

         13  budgeting document.

         14                 CHAIRPERSON GENNARO: I think you

         15  should get it.

         16                 MR. TIERNEY: And that would be a key

         17  thing, and I have specific language that I would

         18  like to see that's talked about in my comments.

         19                 Another thing is the watershed rules

         20  and regulations. You know, New York City DEP has a

         21  number of terrific scientists, great investigatory

         22  programs, we're learning a lot about this watershed

         23  all the time. But within the FAD there's only two

         24  regulatory amendments to the New York City watershed

         25  rules and regulations that have been proposed.
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          2                 I have a tic list of ten amendments

          3  that I personally would like to see. I know a lot of

          4  other people have other amendments.

          5                 Not to have the amendments

          6  specifically placed in the filtration avoidance

          7  determination itself, but have a commitment by DEP

          8  to undergo and amendment process, to undergo an

          9  amendment evaluation, so that these watershed rules

         10  and regulations don't become static, so that as we

         11  learn additional information over time, that the

         12  watershed regulations change to account for the new

         13  knowledge of the watershed.

         14                 CHAIRPERSON GENNARO: If I could, I

         15  just want to ask the people from, the person or

         16  persons from DEP who are still in the room, is there

         17  anyone here from DEP who is still in the room?

         18                 Donna, go ask Charlie who is going to

         19  stay, he's still there.

         20                 Okay, we're going to investigate

         21  that.

         22                 MR. TIERNEY: Okay. Chairman Gennaro,

         23  what would be useful there is a program where folks

         24  in the community, folks in the scientific community,

         25  can go about making specific regulatory
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          2  recommendations, and that there's a public process

          3  for evaluating those going back and reporting to EPA

          4  and EPA being able to have the opportunity to say,

          5  say in early 2004, go forward with the regulatory

          6  amendment process, take these into account, and keep

          7  these regulations from being something that's static

          8  and stale and view with the new knowledge.

          9                 Another item that I thought was very

         10  useful that was talked about earlier, is to

         11  underscore the difference between, and this has to

         12  do with the watershed regulations, the difference

         13  between the enforcement authority of City DEP to

         14  enforce its environmental regulations in the

         15  watershed, versus the standard level of enforcement

         16  and penalties that's involved if you violate state

         17  environmental conservation law.

         18                 I can give a clear example. If you

         19  violate your state SPDES permit, State Pollution

         20  Discharge Elimination System permit, or if you

         21  violate a state water quality standard, you're

         22  subject under the environmental conservation law of

         23  penalties up to $25,000 per day of violation for

         24  each violation. You're subject to permit revocation.

         25  You're subject to immediate injunction by going to
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          2  the court with a temporary restraining order.

          3                 Now, contrast that to the current

          4  protocol under State law, under the fairly ancient

          5  public health law, which is a total penalty for a

          6  continuing violation of $200 per day, $200 total,

          7  and New York City has to go and ask for --

          8                 CHAIRPERSON GENNARO: Two-hundred

          9  dollars total even if it's been going on for ten

         10  days or 20 days or a year, whatever?

         11                 MR. TIERNEY: Exactly.

         12                 So, if you have a continuing

         13  violation, it's for the entire violation. And you

         14  also have to ask for somebody to stop. You have to

         15  ask for abatement of the problem. So, it leads to a

         16  fairly weak enforcement tool. If you're somebody

         17  building a house in Westchester County where the

         18  average home price now is over $500,000, and you're

         19  being held up by violation of a New York City

         20  watershed regulation, you could care less about the

         21  $200 penalty. You know, you could conceivably go

         22  until somebody tries to stop you.

         23                 Another item that I think is

         24  important is an overview item in the FAD, and I've

         25  had a lot of conversations with EPA and others about
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