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          2  this, and I think it's important, is specificity.

          3                 I have worked as a prosecutor in the

          4  Attorney Generals Office for years, I've written

          5  lots of consent orders. And a general concept in the

          6  filtration avoidance determination. I'd like to see

          7  things tied down more tightly. I'd like to see

          8  language incorporated in there that's far more

          9  specific and binding, there's "fuzzy language," to

         10  quote some people in the federal government, and I'd

         11  also like to see the milestones and the requirements

         12  placed into one document.

         13                 Frequently right now you have to flip

         14  back and forth between a whole pile of documents to

         15  find out what specifically is involved.

         16                 And I also think that any MOA

         17  program, since the Memorandum of Agreement is not

         18  being updated every five years as the FAD is, any

         19  MOA programs that are programs in the MOA, should be

         20  brought over into the filtration avoidance

         21  determination program where appropriate. There's a

         22  number of them and I think EPA has done that

         23  successfully in many cases and they should do that

         24  as an overall matter.

         25                 Another topic that's come up today is
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          2  land acquisition, and the idea of solicitation of

          3  property. I don't think we have to go so far as to

          4  require a set amount of land to be acquired and if

          5  it isn't, filtration avoidance is somehow lost. I

          6  don't think that's where you have to go. And I don't

          7  think you have to get into necessarily condemnation.

          8  But I think a target is good. I think an overall

          9  target of what we should obtain in the watershed is

         10  a good idea, and instead of --

         11                 CHAIRPERSON GENNARO: For the

         12  watershed overall, not just for the --

         13                 MR. TIERNEY: Not just for the

         14  Kensico, for the watershed overall.

         15                 CHAIRPERSON GENNARO: Limited for

         16  Kensico, just to try to get something.

         17                 MR. TIERNEY: Exactly.

         18                 CHAIRPERSON GENNARO: All right.

         19                 MR. TIERNEY: And, so, there would be

         20  a target, and in the instance that we're not keeping

         21  up with our targets, there would be a requirement to

         22  go back, reexamine the program, as you said,

         23  possibly sweeten the pot in certain instances in

         24  high priority land.

         25                 CHAIRPERSON GENNARO: Does that make
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          2  any sense?

          3                 MR. TIERNEY: It makes a lot of sense

          4  to me. It makes a lot of sense to me, Chairman.

          5                 And also to resolicit the land.

          6                 CHAIRPERSON GENNARO: What do I look

          7  like, I'm just like spending the City's money here.

          8  I mean we need the land, you know, we need it.

          9                 MR. TIERNEY: It's very important that

         10  the land acquisition program be aggressive. And one

         11  thing that they could do is go out and work with

         12  some of these land trust organizations, Nature

         13  Conservancy, Open Space Institute, Trust for Public

         14  Land, and have them involved in the process.

         15                 CHAIRPERSON GENNARO: Is that

         16  happening now?

         17                 MR. TIERNEY: It's not happening now.

         18  The State of New York does it.

         19                 CHAIRPERSON GENNARO: Is anybody here

         20  from any of those groups? Trust for Public Land?

         21                 Okay, does other people know about

         22  this and will speak to it afterwards? Okay, go

         23  ahead.

         24                 MR. TIERNEY: So, the State of New

         25  York uses these groups all the time to facilitate
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          2  the acquisition of land, and quite frankly there's

          3  some people who feel far better, more comfortable

          4  dealing with an open space institute than they are

          5  with the City of New York or the State of New York.

          6                 CHAIRPERSON GENNARO: Now, all these

          7  things that you are referring to are part of your

          8  written statement, right?

          9                 MR. TIERNEY: Yes.

         10                 CHAIRPERSON GENNARO: Okay.

         11                 MR. TIERNEY: So, I don't believe in

         12  condemnation because that's part of the basic deal

         13  that was set up, but there's other things you can do

         14  beyond condemnation to reevaluate and sweeten the

         15  pot and bring people in who are really truly pros at

         16  getting their hands on land, bring a real passion to

         17  the job.

         18                 CHAIRPERSON GENNARO: Do you think

         19  that makes a big difference having people like this

         20  engage in that?

         21                 MR. TIERNEY: Yes, I do. And just

         22  because of the overall experience in the State of

         23  New York, with these groups pulling off wonderful

         24  land deals that, you know, has alluded the states

         25  for years, the state for years.
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          2                 CHAIRPERSON GENNARO: Now, I see, in

          3  other words, back on the state you should do your

          4  own thing, and they were having, you know, marginal

          5  results, they got these people involved and things

          6  happened better.

          7                 MR. TIERNEY: They deal with the

          8  individual and the sensitivity of the individual.

          9                 CHAIRPERSON GENNARO: And so these

         10  groups are now partnering with New York State on

         11  these kinds of issues?

         12                 MR. TIERNEY: Extensively.

         13                 CHAIRPERSON GENNARO: Extensively, but

         14  no so much with DEP.

         15                 MR. TIERNEY: Not to my knowledge.

         16                 CHAIRPERSON GENNARO: Okay.

         17                 MR. TIERNEY: Not to my knowledge.

         18                 CHAIRPERSON GENNARO: Okay.

         19                 MR. TIERNEY: I don't think DEP would

         20  be hostile to that, but I think it would be a very

         21  useful program for them to undertake.

         22                 Now, I guess it's useful as part of

         23  the FAD to talk about just briefly the remaining

         24  largest threat to filtration avoidance and really

         25  the protection of the public health through clean
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          2  drinking water, and that is just long-term sprawl.

          3  Sprawl, suburban sprawl, the march of impervious

          4  surfaces, parking lots, rooftops, construction

          5  sites, sprawl ruins water quality, and I say that

          6  very simply but it's backed up by the peer reviewed

          7  scientific literature, and you can talk about it a

          8  number of ways.

          9                 You know, one acre of asphalt

         10  discharges 15 times the amount of stormwater as one

         11  acre of forest during a rainstorm. One acre of

         12  construction sends out ten to 20 times the amount of

         13  sediment, a road of sediment, as a site, one acre

         14  subject to row crop farming. One acre of

         15  construction site --

         16                 CHAIRPERSON GENNARO: We got it.

         17                 MR. TIERNEY: That type of thing.

         18                 So, polluted run-off from development

         19  is recognized as by far the largest source of

         20  pollutants in the watershed today.

         21                 Now, planning is helpful. Land

         22  acquisition is very helpful in that.

         23                 But also, as you talked about

         24  earlier, the SEQRA review, if we can use SEQRA

         25  review effectively, in looking at new developments
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          2  in the watershed, we may be able to hold off a lot

          3  of inappropriate development. There was a Donald

          4  Trump golf course that was stopped recently in the

          5  town of York Town. There has been malls as large as

          6  one million square feet that have been stopped.

          7                 CHAIRPERSON GENNARO: What's your

          8  assessment, if I could? What's your assessment of

          9  DEP's involvement?

         10                 MR. TIERNEY: The program on this?

         11                 CHAIRPERSON GENNARO: Yes. Did they of

         12  course have expressing interest in being involved in

         13  a vigorous way in these processes; do you think

         14  there's room for improvement there?

         15                 MR. TIERNEY: I think there's room for

         16  a significant improvement. In fact, this is in the

         17  past, it's getting better. Just recently it's gotten

         18  better, but in the past it was a significant

         19  weakness. I had repeated members with, you know,

         20  high level DEP staff, I've written guidance

         21  documents, the Attorney General's Office

         22  participates in these reviews. We try to bring them

         23  along and get them involved.

         24                 It's not to stop all development,

         25  though that's appropriate certainly, but to make it
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          2  a lot better, and there was a lot of resistance, it

          3  ran along these lines.

          4                 We have our rules and regulations, we

          5  enforce our rules and regulations. This SEQRA stuff

          6  is something else. We don't want to get into it.

          7                 You know, the essential attitude

          8  about two years ago, a year and a half ago --

          9                 CHAIRPERSON GENNARO: That was their

         10  philosophy.

         11                 MR. TIERNEY: Right.

         12                 CHAIRPERSON GENNARO: So be it.

         13                 MR. TIERNEY: Right. And we do our

         14  regulatory thing, and the SEQRA review is something

         15  else. But what really needs to happen, I think

         16  there's been a change, thanks a lot to EPA's

         17  pressure on this, and, quite frankly, some of my

         18  own, to try and get DEP far more involved.

         19                 They need, Mr. Chairman, a set group

         20  of people responsible for finding projects and

         21  commenting not in a way --

         22                 CHAIRPERSON GENNARO: Finding projects

         23  or filing projects?

         24                 MR. TIERNEY: Finding the projects.

         25                 CHAIRPERSON GENNARO: Doing that

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            128

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  reconnaissance thing.

          3                 MR. TIERNEY: Getting involved early.

          4  For instance, the Hannah Golf Course, and using

          5  SEQRA, not just their regulation but using SEQRA to

          6  mitigate adverse environmental impacts to the

          7  maximum extent feasible. Get the project off the

          8  wetlands, get it off the steep slopes, get it away

          9  from the problematic soil, move it off the stream

         10  buffer and the like. Redesign the project

         11  fundamentally, so that it has a better stormwater

         12  pollution prevention plan and less adverse impacts.

         13                 And I don't think DEP is trained yet.

         14  I don't think they understand the statute

         15  sufficiently yet, I don't think that they have

         16  gotten themselves to the point where they're really

         17  willing to use the tool that is there, as

         18  effectively as they could.

         19                 CHAIRPERSON GENNARO: What kind of

         20  people would be involved? Would they be lawyers?

         21  Would they be scientists?

         22                 MR. TIERNEY: Both. You need lawyers,

         23  scientists, and some smart people.  Think about what

         24  a good engineer, a good architect could do with a

         25  project to redesign it to reduce the impervious
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          2  surfaces. Stack the parking. Dry well systems, not

          3  these spread out mall-like, you know, business areas

          4  and as such. Developing a stormwater pollution

          5  prevention plan during construction is far more

          6  effective and far more likely to detain the

          7  pollutants on the site and infiltrate the water back

          8  into the groundwaters, as opposed to shunting it

          9  into a stream.

         10                 This is very effective. I know it

         11  because I do it all the time, and I think that DEP

         12  has been coming along, they have been improving, and

         13  I think this FAD sets them out on that course. But

         14  this is a program, for example, I would like to see,

         15  you know, what is the staffing commitment, what's

         16  the development of the guidelines, how aggressive

         17  are they going to be? And in the instances where

         18  they've gotten involved, the Burdock Farms

         19  Development, the Trump Golf Course in Yorktown, it's

         20  been incredibly effective and it's been welcomed by

         21  the local community in Putnam in Westchester County.

         22                 CHAIRPERSON GENNARO: Let me ask you,

         23  again, I guess I'm sort of asking questions as we go

         24  along, I guess that's what it looks like I'm doing

         25  here. It's working, so let's just stay with it.
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          2                 MR. TIERNEY: Sure.

          3                 CHAIRPERSON GENNARO: And you think

          4  that some of your points here today, you know, could

          5  be addressed through the FAD, right?

          6                 MR. TIERNEY: Yes.

          7                 CHAIRPERSON GENNARO: I mean, is there

          8  ways to write into the FAD the need for more, you

          9  know, aggressive DEP, SEQRA, presence and so on, so

         10  by and large like the things that you put forward

         11  today you think could and should work their way into

         12  the FAD, and that would be a way of making sure that

         13  it happened, rather than just going to DEP and

         14  saying, like, what do you think? Do you want to do

         15  this or not.

         16                 MR. TIERNEY: Exactly.

         17                 CHAIRPERSON GENNARO: So, like the FAD

         18  is the tool for getting these things done?

         19                 MR. TIERNEY: When EPA puts something

         20  in the FAD.

         21                 CHAIRPERSON GENNARO: Have you spoken

         22  to EPA about these?

         23                 MR. TIERNEY: Yes, I have. In fact,

         24  EPA has been very receptive, and it was a major

         25  issue that they raised in the mid-term review.
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          2                 CHAIRPERSON GENNARO: Right. To what

          3  extent do you think the FAD includes some of these

          4  things that they're talking about?

          5                 MR. TIERNEY: The FAD has some general

          6  language and one specific requirement that DEP

          7  developed, guidance materials, for its staff to use

          8  during SEQRA review. And that's essentially it.

          9                 DEP could certainly have their

         10  project review engineers and staff more thoroughly

         11  trained and more thoroughly involved.

         12                 I'll just give you two examples.

         13                 CHAIRPERSON GENNARO: I'm just stuck

         14  on this FAD thing for a minute.

         15                 MR. TIERNEY: The FAD could say --

         16                 CHAIRPERSON GENNARO: You've got

         17  detailed comments that you've already submitted to

         18  EPA regarding that? Or are they the same comments

         19  that you have here today?

         20                 MR. TIERNEY: These comments here I've

         21  had conversations with EPA about this in the past.

         22                 CHAIRPERSON GENNARO: Right.

         23                 MR. TIERNEY: I've also prepared my

         24  own guidance materials on how to use SEQRA to

         25  protect water quality.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            132

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 CHAIRPERSON GENNARO: But in terms of

          3  your overture to EPA, that I guess you formalized by

          4  way of comments to them for the FAD, are all those

          5  reflected in here or are these just things you'd

          6  like to see in the watershed?

          7                 MR. TIERNEY: Those are FAD comments,

          8  and it's in there, yes.

          9                 CHAIRPERSON GENNARO: So this says FAD

         10  should do this?

         11                 MR. TIERNEY: Yes, sir.

         12                 CHAIRPERSON GENNARO: Okay, got it.

         13                 MR. TIERNEY: I guess I could just

         14  take one quick step away from it and say how it

         15  would work, how it could work, is to give an example

         16  of a very good program that DEP and DEC, State DEC

         17  lead, concerning wastewater treatment plants, and

         18  this is a model and as an enforcer I'd like to see

         19  emulated on a number of areas in the watershed. It's

         20  called the Watershed Enforcement Coordinating

         21  Committee.

         22                 What does it do? It really doesn't

         23  have that broad of a mandate. It looks at surface

         24  discharging wastewater treatment plants, in the 107

         25  of them that presently exist, approximately in the
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          2  watershed. It does regular inspections, has a

          3  written protocol on how they operate. They do

          4  enforcement. Sometimes enforcement level isn't as

          5  strict as I might like, but they do it regularly.

          6                 CHAIRPERSON GENNARO: And who does

          7  this? Who is this?

          8                 MR. TIERNEY: This is a task force

          9  essentially of New York State DEC, New York City DEP

         10  technical staff and attorneys, the State Attorney

         11  General's Office, I attend these meetings and

         12  participate actively, and EPA always has a

         13  representative there and sometimes State Health has

         14  people there also.

         15                 CHAIRPERSON GENNARO: What's this

         16  called again?

         17                 MR. TIERNEY: It's called the

         18  Watershed Enforcement Coordinating Committee.

         19                 CHAIRPERSON GENNARO: Right.

         20                 MR. TIERNEY: And it's a program where

         21  they test the effluent coming out of the wastewater

         22  treatment plans. They inspect the operations

         23  periodically. They do regular --

         24                 CHAIRPERSON GENNARO: So, you liked

         25  it.
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          2                 MR. TIERNEY: I love it. I love it.

          3                 CHAIRPERSON GENNARO: Okay.

          4                 MR. TIERNEY: They do technical

          5  assistance.

          6                 CHAIRPERSON GENNARO: With regard to

          7  the FAD, if we can focus on that, it should be made

          8  better or stronger or something?

          9                 MR. TIERNEY: The FAD has this program

         10  continuing, and I think rightly strengthens it in a

         11  number of ways.

         12                 CHAIRPERSON GENNARO: Okay.

         13                 MR. TIERNEY: Get this: The proof is

         14  in the pudding.

         15                 CHAIRPERSON GENNARO: I just wanted

         16  you to focus on things you're not happy about.

         17                 MR. TIERNEY: This gets me to what I'm

         18  not happy about.

         19                 CHAIRPERSON GENNARO: Okay, good.

         20                 MR. TIERNEY: This program resulted in

         21  approximately in a 60 percent reduction in

         22  phosphorus pollutants coming out of wastewater

         23  treatment plants without any upgrade.

         24                 We could develop similar programs

         25  under SEQRA review. We could develop similar
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          2  programs for stormwater pollution prevention plant

          3  enforcement, which up until a few years ago was just

          4  simply not enforced. Not enforced at all. We got

          5  very active in that.

          6                 They could also do it for SPDES

          7  permitted subsurface treatment systems, basically

          8  the large septic systems that might come out of an

          9  apartment building, they could have coordinated

         10  enforcement for that.

         11                 And they could also inventory

         12  hazardous waste sites, solid waste sites in the like

         13  more effectively, and apply this type of model to

         14  those enforcement programs, so it's comprehensive,

         15  it's consistent, and somebody is specifically

         16  responsible for making sure it happens.

         17                 CHAIRPERSON GENNARO: So you want this

         18  program replicated in other areas ultimately?

         19                 MR. TIERNEY: Yes, sir.

         20                 CHAIRPERSON GENNARO: And you've

         21  articulated that.

         22                 MR. TIERNEY: I have.

         23                 CHAIRPERSON GENNARO: Thank you.

         24                 MR. TIERNEY: And, so, there's real

         25  proof on the benefit of doing it.
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          2                 CHAIRPERSON GENNARO: Right.

          3                 MR. TIERNEY: A 60 percent reduction

          4  in phosphorus is huge, and it's something that

          5  really would be good.

          6                 CHAIRPERSON GENNARO: Okay.

          7                 MR. TIERNEY: Another area where

          8  there's continuing problems, and I'll be summing up

          9  soon --

         10                 CHAIRPERSON GENNARO: Okay.

         11                 MR. TIERNEY: -- Is Catskill

         12  turbidity, in really the Schoharie Reservoir.

         13                 CHAIRPERSON GENNARO: If you can limit

         14  your comments to the things that the FAD ought to be

         15  doing, is not doing, okay?

         16                 MR. TIERNEY: Exactly. The Schoharie

         17  Reservoir, as you know, is akin to a mud puddle

         18  sometimes of the year, and this is 20 percent of the

         19  safe yield.

         20                 I think the FAD could be improved

         21  with a lot more specificity concerning stream

         22  maintenance, and the number of stream maintenance

         23  prioritizing the Schoharie Reservoir.

         24                 A lot more could be done within the

         25  reservoir itself. The intake out of the Schoharie
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          2  Reservoir right now is directly off the bottom, so

          3  mud and scour basically takes these sediments right

          4  off the bottom and turns it brown.

          5                 The sediments themselves, the clay

          6  soils in that basin are very problematic. They can

          7  remain suspended in water for upwards of nine

          8  months.

          9                 There's a lot more that could be

         10  done, we think. Not necessarily to stop the

         11  turbidity problem, but certainly mitigate it.

         12                 CHAIRPERSON GENNARO: It's a capital

         13  project.

         14                 MR. TIERNEY: Capital projects and the

         15  like. There's been, I guess I'd have to say a real

         16  resistance by DEP to aggressively address this

         17  problem.

         18                 In their FAD application, this is the

         19  most disappointing part of it, they proposed

         20  essentially a study that would come back with

         21  reasonable and cost, reasonable and cost-efficient

         22  proposals by 2007, I think December 2007.

         23                 CHAIRPERSON GENNARO: Right.

         24                 MR. TIERNEY: So, what I would like to

         25  see is more specificity within the FAD, but also a
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          2  sort of a C change on the part of DEP to take a real

          3  handle of this problem and address it far more

          4  aggressively. It's going to cost some money, it's

          5  going to be a headache, but it would be really worth

          6  their while.

          7                 CHAIRPERSON GENNARO: Okay.

          8                 MR. TIERNEY: And the other thing, the

          9  last point I would like to make, has to do with the

         10  new Croton Reservoir.

         11                 There's a number of programs that

         12  have been extended in the FAD to the East of Hudson

         13  basins that are within, technically within the

         14  Catskill/Delaware system, and some of those programs

         15  have also been extended to the Cross River and the

         16  Croton Falls Reservoirs, because those reservoirs

         17  sometimes pump into those aqueducts.

         18                 CHAIRPERSON GENNARO: So, new Croton

         19  pumps into the same aqueduct --

         20                 MR. TIERNEY: No, New Croton doesn't.

         21                 CHAIRPERSON GENNARO: New Croton

         22  doesn't.

         23                 MR. TIERNEY: But it would be good if

         24  a number of these programs that are currently being

         25  extended in the West Branch to the Cross River
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          2  Croton Falls, are also fully extended to the New

          3  Croton Reservoir, because the New Croton Reservoir

          4  is so sensitive, it's the source of unfilled

          5  drinking water for at least ten percent of New York

          6  City residents on a daily basis, and sometimes many

          7  more, and there really isn't any reason not to go

          8  further.

          9                 CHAIRPERSON GENNARO: Okay.

         10                 MR. TIERNEY: And that's a summary of

         11  the main points I wanted to raise.

         12                 CHAIRPERSON GENNARO: Thank you. I

         13  wanted to see if I have any other questions for you.

         14                 Did EPA talk to you at length about

         15  these things before they came forward with their

         16  2002 draft FAD?

         17                 MR. TIERNEY: We had a lot of

         18  conversations about these things.

         19                 CHAIRPERSON GENNARO: About stuff like

         20  this.

         21                 MR. TIERNEY: And my sense is that EPA

         22  wants to continue to work and talk about these

         23  points.

         24                 Now that we actually have the FAD,

         25  you know, specifically what came out, there's still
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          2  some more work to do, but I haven't gotten a sense

          3  from EPA that they don't want to do anything but

          4  really review these issues very carefully.

          5                 CHAIRPERSON GENNARO: Okay. Well, Mr.

          6  Tierney, thanks so much for your eloquent testimony,

          7  we appreciate it very much. Your testimony will be

          8  required reading for Donna and myself, and I'm on

          9  board with where you're going and I appreciate your

         10  continued efforts in this area. I pretty much asked

         11  my questions as we were going along, and thanks for

         12  putting up with that.

         13                 MR. TIERNEY: Any time.

         14                 CHAIRPERSON GENNARO: We appreciate it

         15  very much and we'll definitely be talking.

         16                 MR. TIERNEY: Okay, thank you.

         17                 CHAIRPERSON GENNARO: Okay, thank you.

         18                 MR. TIERNEY: Thank you, Mr. Chairman.

         19                 Okay, we'd like to invite the next

         20  panel up. Eric Goldstein from NRDC; Cathleen Breen

         21  from NYPIRG; and Dan Richmond from Riverkeeper. And

         22  if we could do a panel thing here.

         23                 MR. GOLDSTEIN: Thank you, Mr.

         24  Chairman.

         25                 CHAIRPERSON GENNARO: We'll get
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          2  assembled here, and the hour is late and I

          3  appreciate your patience and your years and years of

          4  commitment to the issues that we all hold dear.

          5  Thank you all very much. I appreciate your presence

          6  here.

          7                 MR. GOLDSTEIN: Thank you, Mr. Chair.

          8                 CHAIRPERSON GENNARO: I'm kind of

          9  losing my eloquence as we go along, but we're all

         10  friends, it's okay.

         11                 Is Dan Richmond from Riverkeeper

         12  here? Okay, okay. Dan, you're on. You're on the

         13  panel.

         14                 So, I'd like to put you good folks

         15  through the same routine that we put the others

         16  through. I'm going to ask Donna to administer the

         17  oath. So, if everyone could sort of chime in here.

         18                 MS. DeCOSTANZO: In the testimony that

         19  you're about to give, do you swear or affirm to tell

         20  the truth, the whole truth, and nothing but the

         21  truth?

         22                 MR. GOLDSTEIN: I do.

         23                 MS. BREEN: I do.

         24                 MR. RICHMOND: I do.

         25                 MS. DeCOSTANZO: Thank you.
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          2                 CHAIRPERSON GENNARO: Thank you very

          3  much. You all may consider yourselves under oath.

          4  I'm very grateful for you all to be here, and Eric

          5  was first. He was here first, so he'll go first and

          6  we'll move I guess in that direction.

          7                 I ask you simply to identify yourself

          8  and proceed with your testimony, and thank you so

          9  much for being here and your great efforts on this

         10  important issue.

         11                 MR. GOLDSTEIN: Thank you, Mr.

         12  Chairman. My name is Eric Goldstein, and I'm a

         13  Senior Attorney at the Natural Resources Defense

         14  Council. It's a pleasure to appear before you and

         15  your excellent new Counsel, Donna DeCostanzo, this

         16  afternoon on a very important topic.

         17                 First, please accept my thanks to

         18  you, to the Council, to Speaker Miller, to Council

         19  Member McMahon, for the efforts you have been making

         20  on behalf of all of us on the part of the recycling

         21  program.

         22                 CHAIRPERSON GENNARO: Happy to do it.

         23                 MR. GOLDSTEIN: We appreciate it.

         24                 The subject of today's hearing, of

         25  course, is the proposed FAD. One quick word of
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          2  background, three points, and then responding to

          3  your two questions.

          4                 As you know, Mr. Chairman, the Safe

          5  Drinking Water Act and the Surface Water Treatment

          6  rules require filtration for all surface water

          7  systems, unless they are meeting water quality

          8  standards and have a comprehensive watershed

          9  protection program in place.

         10                 In 1990, the State Health Department

         11  proposed that the entire State of New York be

         12  required to filter its drinking water supply,

         13  including all of New York City supply.

         14                 The environmental community joined

         15  with the City of New York to oppose that proposal,

         16  because we believe that the primary line of defense

         17  will be watershed protection.

         18                 DEP under Commissioner Appelton and

         19  Mayor Dinkins began to develop a comprehensive

         20  watershed protection program. A political log jam

         21  between Upstate and Downstate ensued. In 1997, the

         22  City and State signed a watershed agreement. This

         23  was a masterful political accord, and an important

         24  step forward. But a critical weakness in key areas

         25  was that this was not a water quality-based plan in
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          2  every instance. The challenge is not simply to avoid

          3  filtration, which that plan did, and this plan

          4  proposes to do, but to come up with a plan that

          5  protects the watershed so that long-term filtration

          6  avoidance is assured so that long-term water quality

          7  and water purity in our reservoirs is guaranteed for

          8  future years to come.

          9                 We are encouraged by the new tone

         10  that has been set by DEP and Commissioner Chris

         11  Ward. We're also glad for the U.S. Environmental

         12  Protection Agency's watershed team, which we know is

         13  paddling in the right direction, but we are here

         14  today to urge you to urge the EPA to get tough on

         15  the City so that it will have a broader and bolder

         16  plan which is necessary to protect the supply for

         17  generations to come.

         18                 CHAIRPERSON GENNARO: They could have

         19  gotten tougher on the witness stand. They didn't

         20  want to get too tough. You know, maybe they'll be

         21  tough on the sidelines or whenever they're talking

         22  to them privately.

         23                 I was trying to get them to go there.

         24                 MR. GOLDSTEIN: And in fairness, the

         25  City has made progress on a number of issues since
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          2  the adoption of the 1997 FAD and the watershed

          3  agreement. The Watershed Land Acquisition Program

          4  has made steps in the right direction, the Watershed

          5  Agricultural Program is making progress, and the

          6  whole concept of an Upstate/Downstate partnership is

          7  one that all of us embrace and we think is progress

          8  in the right direction.

          9                 The proposed FAD, however, proposes a

         10  five-year extension of filtration, while setting

         11  forth primarily incremental enhancements, and this

         12  system needs more than incremental enhancements if

         13  it's to do its job.

         14                 NRDC believes that in its current

         15  form, the proposed FAD is inconsistent with the

         16  federal Surface Water Treatment rules requirements

         17  that in order to obtain filtration avoidance, the

         18  water supplier must, quote, demonstrate through

         19  ownership and/or written agreements with land owners

         20  within the watershed, that it can control all human

         21  activities, which may have an adverse impact on

         22  water quality.

         23                 And, so, we are hopeful that this is

         24  in fact a real draft and that the ensuing weeks and

         25  several months will be used as an opportunity to
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          2  strengthen this plan.

          3                 There are many areas in the draft FAD

          4  that require additional attention, sewage plant

          5  issues, septic system siting issues, phosphorus

          6  offset program, organic chemicals, but this

          7  afternoon, I'll just highlight quickly three points.

          8                 Number one, the Land Acquisition

          9  Program. We, as I believe, the entire environmental

         10  community, support a willing seller, willing buyer

         11  program. That's not the issue, everyone agrees that

         12  land acquisition is the single, most important

         13  element in any watershed protection program. And

         14  DEP's land acquisition program has made progress.

         15  But we're very far from where we need to be.

         16                 Seattle, Portland and SanFrancisco

         17  all own or effectively control almost 100 percent of

         18  their watershed.

         19                 Massachusetts owns 42 percent and has

         20  an aggressive watershed acquisition, land

         21  acquisition program underway.

         22                 In contrast, New York City, despite

         23  the progress that we've made over the last five

         24  years, only owned 7.4 percent of its Upstate

         25  Catskill and Delaware system watershed.
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          2                 Even when you add in state land

          3  holdings, that's a total of only 27 percent of the

          4  Catskill and Delaware system that's protected.

          5                 In Kensico, less than 20 percent of

          6  the thousand acres of absolutely critical lands are

          7  under City ownership and there are really 1,200

          8  acres that are potentially developable.

          9                 Of course, the purpose of the Kensico

         10  Reservoir is only one thing, to enhance water

         11  quality. As we all know, Kensico is not a collecting

         12  reservoir as such. The one reason that water stops

         13  in Kensico before coming down from the other

         14  Catskill and Delaware system reservoirs is so that

         15  the added residence time there will improve its

         16  water quality. If any pollution is coming in in that

         17  two percent or three percent that's trickling in

         18  from the surrounding waterways, we're moving in

         19  exactly the wrong direction.

         20                 As to the land acquisition

         21  requirements in general, how does the draft FAD

         22  address these issues? It doesn't set acquisition

         23  mandates, or even acquisition goals. As we know, it

         24  sets only solicitation targets. Even there it

         25  doesn't include solicitation objectives for three of
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          2  the next five years.

          3                 It doesn't mandate annual spending

          4  requirements as a way to ensure that the land

          5  acquisition program moves forward and grows in

          6  coming years.

          7                 It doesn't require that the land

          8  program be used as a remediation tool so that where

          9  there's a problem with a particular water quality

         10  issue, the land program would be available to

         11  purchase those plans, even though EPA and the

         12  National Academy of Sciences in particular have

         13  recommended that land acquisition be used as a tool

         14  in pollution remediation.

         15                 And it accepts, the draft FAD does,

         16  straight-jacketing provisions that actually stand in

         17  the way of willing seller, willing buyer provisions

         18  -- willing buyer will seller transactions is what I

         19  mean to say.

         20                 In other words, right now there are a

         21  minimum --

         22                 CHAIRPERSON GENNARO: Explain that.

         23                 MR. GOLDSTEIN: Well, here are three

         24  examples:

         25                 If you own say a two-acre parcel of
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          2  land, in most of the watershed you can't have that

          3  transaction because there are minimum acre

          4  requirements to have a willing buyer/willing seller

          5  relationship.

          6                 It also provides for the towns to

          7  exclude certain parcels of land from the Land

          8  Acquisition Program. So, the land owner in a

          9  particular town wants to sell his land or her land

         10  to the City, they can be precluded from doing so by

         11  the town. The existing watershed program permit --

         12                 CHAIRPERSON GENNARO: Doesn't that go

         13  to the original MOA that sort of --

         14                 MR. GOLDSTEIN: To some extent it

         15  does. But, remember, this is not simply a political

         16  document here. This is a requirement from the State,

         17  the federal Safe Drinking Water Act that requires

         18  that minimum standards be met and ownership and

         19  control of the land be demonstrated.

         20                 And, so, in the rare instance where

         21  there are provisions that may be inconsistent

         22  between one document and another, it's federal law

         23  that ought to apply. But in this case it's the

         24  principle. We all agree that the principles, the

         25  overarching principles of partnership, of the City
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          2  paying its fair share, of willing buyer, willing

          3  seller, all of those principles ought to stand. But

          4  as to the specifics, those ought to be up for

          5  renegotiation, and at least for reexamination. And,

          6  so, if you've got small parcels that are posing

          7  water quality problems, the City ought to be able to

          8  purchase those if the owners want to sell them.

          9                 And a third example in that area --

         10                 CHAIRPERSON GENNARO: Would that have

         11  to be renegotiated? Is that the kind of thing that

         12  would have to be renegotiated, or could the FAD just

         13  put that in there?

         14                 MR. GOLDSTEIN: The FAD could put that

         15  in there from a legal standpoint. From a practical

         16  standpoint, it would be discussed, because

         17  everything is being discussed these days. We have no

         18  objections to discussions, but EPA needs to

         19  recognize its role as a regulator, it's both a

         20  partner and a regulator and it simply can't be a

         21  partner without basing its involvement on this

         22  federal statute and it's implementing regulations.

         23                 Finally, in another one of these

         24  silly exemptions that prohibit willing buyers and

         25  will sellers from getting together to protect
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          2  watershed lands, the existing proposed FAD does not

          3  modify the requirement now that prohibits the City

          4  from purchasing parcels of land that have structures

          5  on them. It just doesn't make sense.

          6                 CHAIRPERSON GENNARO: What's that

          7  again? Repeat that.

          8                 MR. GOLDSTEIN: New York City is only

          9  allowed to purchase land if the land has no

         10  structures on it. So, that if there's a structure on

         11  it, a house, an old store, an old farm, even where

         12  there's a willing buyer and a willing seller, the

         13  City, under current land permit requirement, is

         14  prohibited from purchasing that land.

         15                 That's something that the final FAD

         16  ought to suggest that the City and State agree to

         17  change.

         18                 And, finally, it doesn't provide, as

         19  James Tierney just indicated for the use of land

         20  trusts to get involved in the program. And for

         21  obvious reasons it makes sense for the land trusts

         22  to be able to supplement the City in purchasing key

         23  watershed lands.

         24                 CHAIRPERSON GENNARO: When you say

         25  that it doesn't provide for it, does it mean that
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          2  it's silent on it or it precludes it?

          3                 MR. GOLDSTEIN: Well, nothing

          4  precludes it, but the draft FAD does not say

          5  anything about it to encourage it.

          6                 CHAIRPERSON GENNARO: Oh, I see.

          7                 MR. GOLDSTEIN: Or to put the City and

          8  the State in a position where they ought to either

          9  involve the land trusts, or indicate why that would

         10  not advance the overall objectives of controlling

         11  land use and securing ownership of lands.

         12                 CHAIRPERSON GENNARO: What do you

         13  think the hang up on that is? You think that DEP,

         14  they would prefer to not have the involvement of

         15  these other parties?

         16                 MR. GOLDSTEIN: I think in the

         17  previous administration, there was clearly

         18  resistance to any outside involvement in the

         19  process. We're hopeful that under Commissioner Ward

         20  the DEP will be willing to reexamine this

         21  opportunity for land trusts to be helpful in

         22  achieving City objectives.

         23                 CHAIRPERSON GENNARO: Does anybody

         24  have any sense of what DEP's receptivity to this

         25  kind of thing was.
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          2                 MR. GOLDSTEIN: Cathleen will speak to

          3  that in a moment.

          4                 CHAIRPERSON GENNARO: Fine.

          5                 MR. GOLDSTEIN: Let me move then to

          6  the second major hole in the draft FAD, which is in

          7  the way the document deals with or doesn't deal with

          8  the problem of sprawl.

          9                 This is the most significant omission

         10  in the draft document. The threat now of sprawl

         11  throughout the watershed is more serious than ever.

         12                 Since 1997, and the most recent

         13  filtration avoidance determination, dozens of

         14  adverse development projects have sprouted

         15  throughout the watershed. Many of them are in the

         16  Croton system, but some are in Cat/Del. The NBIA

         17  expansion, less than 1,000 feet for the Kensico

         18  Reservoir, is a case in point. And as to the

         19  previous speaker who indicated that all efforts had

         20  been made to protect land in the Kensico, let me

         21  just point out the City did not buy the homes that

         22  were sold to NBIA, so that NBIA could advance this

         23  major corporate expansion immediately overlooking

         24  the reservoir and the City was not involved in

         25  purchasing those homes.
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          2                 Similarly, across from IBM, which is

          3  also just up the hill from the Kensico Reservoir,

          4  the City did not purchase homes and property that

          5  was available there.

          6                 There's a cider mill property that

          7  folks in the Armont neighborhood know about, there

          8  too the City did not step in and purchase that

          9  property.

         10                 And then as a fourth example, there's

         11  a bowling alley and part of a big piece of property,

         12  pretty darn close to the Kensico Reservoir, that is

         13  about to be developed into a shopping center, and

         14  there too the City did not step in and purchase

         15  those parcels.

         16                 Again --

         17                 CHAIRPERSON GENNARO: But maybe they

         18  were precluded because of that structure?

         19                 MR. GOLDSTEIN: Well, they may well be

         20  precluded, all the more reason why they ought to

         21  then find a way, at least in a basin like Kensico --

         22                 CHAIRPERSON GENNARO: Particularly in

         23  these areas around Kensico, you know, these

         24  potential roadblocks, if we could remove them, I

         25  guess that would be a good thing.
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          2                 MR. GOLDSTEIN: That's correct, Mr.

          3  Chairman.

          4                 Then, of course, the Bel-Air resort

          5  project that has been mentioned before, the

          6  possibility of casinos in the Olster County portion

          7  of the watershed, threats to sprawl on Route 28,

          8  these are all rooming sprawl threats that the draft

          9  FAD does not deal with.

         10                 Meantime, the State itself is

         11  subsidizing growth throughout the watershed through

         12  tax incentives to corporate relocations, through

         13  roadway expansions and other projects.

         14                 The State doesn't have an anti-sprawl

         15  program and the final FAD ought to require at a

         16  minimum that the City and State adopt and implement

         17  a smart growth plan that channels development into

         18  existing towns and cities, and out of sensitive

         19  watershed areas.

         20                 The third major focus of my comments

         21  today deal with buffer zones.

         22                 Why is it that both EPA and the

         23  National Academy of Science recognize the central

         24  importance of vegetated buffer zones protecting

         25  watershed ecosystems, but when it comes to applying
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          2  those principles, in this case EPA has backed off.

          3                 EPA's own recent released report

          4  recommended increasing forest cover along streams by

          5  requiring a setback distance from the streams that

          6  drain into our reservoirs from 200 feet, which it is

          7  now, to 400 feet, if you're going to alter that

          8  land.

          9                 The unfiltered Boston supply, which

         10  is again a good test case for us, already has this

         11  protective requirement; in other words, Boston

         12  prohibits altering the land within 400 feet of

         13  streams that flow into its reservoirs.

         14                 Watershed experts around the nation

         15  uniformly recommend not only leaving these lands

         16  fallow, but actually enhancing the vegetation there

         17  so that these forested lands, marshlands, wetlands

         18  will serve as natural filters for the water supply.

         19                 At an absolute minimum we suggest the

         20  final FAD ought to require the City to develop and

         21  implement an enhanced reparian buffer protection

         22  plan that would safeguard and expand these existing

         23  buffers through a combination of regulatory changes,

         24  easements, voluntary protection programs in

         25  cooperation with local land owners.
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          2                 As to the two questions that you

          3  asked earlier, first DEP and the SEQRA process.

          4  Three suggestions:

          5                 First, staff resources need to be

          6  involved in every significant development project in

          7  the Catskill and Delaware system. We're not

          8  convinced that that's the case now. We're encouraged

          9  by what DEP said. We'd like to see, let's see the

         10  parchment, let's see the proof if that's the case.

         11                 A key problem is that in many

         12  instances the environmental and public health

         13  advocates aren't aware of these projects until they

         14  are further down the pipeline. So, what would be

         15  very useful would be an early notification process

         16  that would alert the public providing a list of all

         17  of these projects that are under current SEQRA

         18  review, that the City DEP knows about. Every four

         19  months they ought to be issuing a list of potential

         20  development projects east of Hudson and west of

         21  Hudson so that the public can ensure that DEP is

         22  involved in the process, and the public can

         23  participate in those, as well.

         24                 CHAIRPERSON GENNARO: Who would have

         25  to generate that list and put that out? Who would do
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          2  that?

          3                 MR. GOLDSTEIN: Ideally you would want

          4  DEP to do that. They have to work with the local and

          5  county officials, but local government knows about

          6  those projects early on. We're not confident that

          7  DEP often knows about it. If they do know about it,

          8  we know that they don't inform the public about it

          9  all the times, so there needs to be a mechanism, an

         10  early warning system, so that when the local county

         11  or town official finds out about a proposed

         12  development project, even as the very initial stages

         13  of securing town approvals and SEQRA review, that

         14  information gets to DEP, and that information gets

         15  from DEP to you, and to the members of the public.

         16                 And the third recommendation of this,

         17  in this area, is that while DEP does comment on some

         18  of these projects, it usually, if not almost always

         19  does so behind the scenes.

         20                 DEP needs to do a little more jaw

         21  boning on this. DEP should publicly identify the

         22  five or ten worst development projects every year,

         23  publicize that, use the bully-pulpit. There are many

         24  different ways in which DEP, as an environmental and

         25  water quality provider agency, can effect these
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          2  development projects, and one way is to go public

          3  with the information it has on the potential

          4  dangerous of these projects.

          5                 Second, and last point, the Watershed

          6  Enforcement Coordinating Committee, which was

          7  suggested by Jim Tierney as a good model, it is a

          8  good model in some ways, but there is one key

          9  problem with it. As best as we can tell, before this

         10  program should be replicated, we ought to find ways

         11  of making these meetings open to the public.

         12                 Right now these are all closed door

         13  meetings behind the scene in which City, State and

         14  sometimes federal officials get together, and rather

         15  than the historic way of bringing enforcement

         16  actions or using regulatory and legal processes,

         17  there are behind the scenes deals which are

         18  difficult for the public to understand, get a hold

         19  of and get the facts for.

         20                 So, before we adopt that model we

         21  ought to find ways of getting the information out to

         22  the public.

         23                 Here are three things the Council

         24  could do and the Council, of course, has been so

         25  indispensable in so many ways on the environmental
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          2  side, we know that you'll be helpful to us here.

          3                 Most immediately prepare comments to

          4  EPA on the details that have come out, because some

          5  very good suggestions have already come out today,

          6  and I'm sure my co-panelists will have more to add

          7  to that.

          8                 Two, continue this hearing process by

          9  reviewing periodically DEP's work and by

         10  scrutinizing individual development projects,

         11  September is a great time for a hearing on the

         12  proposed Bel-Air project that threatens our City's

         13  two largest reservoirs.

         14                 Finally, develop an affirmative

         15  action initiative of the Council's own that would

         16  press Albany and New York on new initiatives in the

         17  land protection and watershed sprawl issues.

         18                 This is a potential four to

         19  six-billion dollar expenditure that we are facing,

         20  and as others have testified, once the watershed is

         21  developed, it's gone forever.

         22                 So, no issue could be more important

         23  from NRDC's perspective before the City Council this

         24  year than safeguarding our watershed, and we

         25  appreciate all your efforts to do so.
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          2                 CHAIRPERSON GENNARO: Thank you. Thank

          3  you, Eric. I would like to try to enlist your

          4  cooperation in the development in some of the things

          5  that we're going to put forward; can I count on you

          6  for that?

          7                 MR. GOLDSTEIN: Yes, you can.

          8                 CHAIRPERSON GENNARO: I've got you on

          9  the record now.

         10                 With regard to Mr. Tierney's point

         11  about the watershed, violations of the watershed

         12  rules being $200 for an ongoing violation versus

         13  what is in place for violation of SPDES and others,

         14  I imagine that you concur with what was --

         15                 MR. GOLDSTEIN: We do.

         16                 CHAIRPERSON GENNARO: That DEP, to

         17  your knowledge, is there interest on the part of

         18  DEP?

         19                 MR. GOLDSTEIN: And I'm sure the

         20  Riverkeeper people will talk to this, but the whole

         21  enforcement program which had languished under the

         22  previous Administration in many key areas, is in

         23  some cases being built up and in some cases still

         24  needs to be built up, and this is one of those

         25  cases.
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          2                 CHAIRPERSON GENNARO: Thank you. I

          3  mean, you gave such comprehensive testimony, I can't

          4  think of anything to challenge you or make inquiries

          5  about.

          6                 MR. GOLDSTEIN: Fair enough.

          7                 CHAIRPERSON GENNARO: Kind of like

          8  when I teach students at Queens College, I do such a

          9  thorough job, no one ever has any questions for me.

         10  So, you've done what I do in the classroom and I

         11  thank you for that, and I thank you for your ongoing

         12  help and your terrific testimony. I got your

         13  commitment now, right, on that thing?

         14                 MR. GOLDSTEIN: Yes, sir.

         15                 CHAIRPERSON GENNARO: Okay.

         16                 Cathleen, I'd like to ask you to

         17  state your name for the record and proceed with your

         18  testimony. Thank you so much for being here and for

         19  your patience.

         20                 MS. BREEN: Thank you. Good afternoon.

         21  My name is Cathleen Breen, I'm the Watershed

         22  Protection Coordinator for the New York Public

         23  Interest Research Group, NYPIRG. My comments today

         24  will be brief. I have submitted brief comments to

         25  you already. We will be providing written detailed
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          2  comments to EPA before the close of the comment

          3  period.

          4                 CHAIRPERSON GENNARO: If I could just

          5  interrupt for a second? Have you formally

          6  transmitted your comments to EPA yet?

          7                 MR. GOLDSTEIN: We've had some brief

          8  oral conversations, but we're preparing detailed

          9  testimony that we will get to you.

         10                 CHAIRPERSON GENNARO: Yes, please.

         11                 MS. BREEN: We will also forward those

         12  comments to you.

         13                 CHAIRPERSON GENNARO: And that just

         14  goes for everybody in general. I like to find out,

         15  as we do our own thing here certainly we want the

         16  benefit of not only what you're able to put forward

         17  today verbally and in your written remarks, but also

         18  in your actual formal comments to DEP, to make

         19  copies in the things you say. I hope you don't mind.

         20                 MS. BREEN: I want to point out that

         21  probably in the interest of time, I'm not going to

         22  reiterate what was said here today, but I will just

         23  say that we concur with many of the comments, if not

         24  all of the comments, that were said in support of

         25  strengthening the FAD today, such as those made by
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          2  co-panelists, and I'm sure having read the

          3  testimony, I know from my other co-panelists

          4  already, and I think you'll find that for the

          5  advocates on this issue that there is a lot of

          6  consensus on what should and is required in the FAD.

          7                 So, in light of that, I'd like to

          8  just go on and point out some of the programs I

          9  think that I'll be useful to you on.

         10                 As I'd like to mention, though, Eric

         11  had talked about the 1997 memorandum of agreement,

         12  this is something that NYPIRG and Riverkeeper are

         13  signatories to, and as such, it really allows us to

         14  really see the watershed as an area where we really

         15  do need to focus our attentions on and that's where

         16  we strive to do.

         17                 Firstoff, we do recognize that there

         18  are improvements in the watershed, they were said

         19  today, the septic program, the new maintenance

         20  program that's going to be coming on line is

         21  something that we fully agree with, the watershed

         22  agricultural program has been another success. So,

         23  with that said, I'd like to point to the

         24  deficiencies that we do see in the FAD.

         25                 CHAIRPERSON GENNARO: Please. Please
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          2  do so. That's the good stuff.

          3                 MS. BREEN: In a nutshell, the FAD

          4  does not really lay out the long-term protection

          5  measures that are needed for New York City's

          6  drinking water. I'm going to very briefly go over

          7  some of the topics that are in my comments.

          8                 You mentioned the watershed rules and

          9  regulations.

         10                 CHAIRPERSON GENNARO: Yes.

         11                 MS. BREEN: This is something where we

         12  think that, you know, again, as was said earlier,

         13  the sciences, changing the science is evolving,

         14  we're learning more about the watershed as the years

         15  go by. It cannot be stagnant, it needs to be

         16  updated, it needs to be changed, there needs to be a

         17  comprehensive evaluation of the watershed rules and

         18  regulations periodically and changes made to those.

         19                 With respect to the enforcement, this

         20  is something that we concur with again. The $200

         21  fine just becomes a cost of doing business, and when

         22  you're building million dollar homes what's $200? We

         23  concur with the requirement that the amendment be

         24  made to the public health law, and we urge EPA to

         25  make better requirements that the City seek to amend
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          2  that law.

          3                 What was mentioned today was the

          4  impervious surface and the sprawl and the effect

          5  that stormwater runoff has. I'm sure we'll all

          6  mention this in some capacity because stormwater and

          7  impervious surface is the biggest problem in the

          8  watershed. And especially in the East of Hudson

          9  watershed, where as we've talked about today,

         10  certain components of the Cat/Del system are in the

         11  East of Hudson geographically. And that is one of

         12  the areas where there is not enough in this FAD to

         13  really address that.

         14                 While you can read my comments more

         15  indeptly as I put them forward to EPA, just very

         16  specifically I think that the EPA needs to really

         17  address sprawl, needs to address the level of

         18  impervious surfaces in the East of Hudson Watershed,

         19  and do so by requiring a cap on East of Hudson

         20  impervious surfaces.

         21                 CHAIRPERSON GENNARO: I just want to

         22  interrupt for one second. I don't want to be rude,

         23  but I've got to tell something to Donna that if I

         24  don't tell her now I'm going to forget.

         25                 MS. BREEN: I can understand.
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          2                 CHAIRPERSON GENNARO: It has to do

          3  with something you mentioned earlier.

          4                 Sorry.

          5                 MS. BREEN: That's okay.

          6                 (Conferring.)

          7                 CHAIRPERSON GENNARO: You can see how

          8  rude it would have been if I had that conversation

          9  while you were speaking.

         10                 MS. BREEN: I probably would have

         11  stopped, but that's okay.

         12                 Tying in with stormwater runoff and

         13  the impervious surfaces and stopping sprawl in the

         14  watershed is the SEQRA process and the level of

         15  activity, or the level of participation from DEP,

         16  which has been talked about today, I was heartened

         17  to hear DEP Commissioner say, as with respect to

         18  SEQRA, get in early and often. We'd like that to be

         19  the case. You know, I'm wary as to whether or not

         20  that is. I believe the Deputy Commissioner indicated

         21  that someone from the 40 or so staff that he had

         22  mentioned attends the planning board meetings. If

         23  that's the case, then I suggest that they identify

         24  themselves as DEP, you know, not only for the

         25  advocates who may be at these meetings, but also for
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          2  the planning board to know that DEP is there and

          3  that it's taking these issues seriously, and that

          4  they have a commitment, they participated in this

          5  level, and for the citizens that are there to see

          6  that DEP is there. I don't believe that that

          7  happens, and, so, I would make that request.

          8                 I want to talk a little bit about the

          9  land acquisitions, as something that you had asked.

         10  This is something where we've been critical of the

         11  City for the longest time, even prior to the

         12  Mid-Course Review. Up to the Mid-Course Review there

         13  had only been 17 acres acquired in the Kensico,

         14  again, which is really the critical reservoir basin.

         15  Since that time, since all of the pressure from even

         16  EPA in its Mid-Course Review, from advocates, from

         17  the Council itself, on the focus of that particular

         18  area, efforts were made to step up acquisition, and

         19  while that's good, it doesn't go far enough. We know

         20  that there are problems with the process, that it

         21  isn't streamlined, that there are problems of even

         22  just the beginning aspects of the process, of

         23  connecting, of making the phone calls. I think we've

         24  all had experiences where people have reached out to

         25  us and we've articulated this to EPA already, that
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          2  people have reached out to us and have said that

          3  we've tried to contact the City to inquire about

          4  selling our land, or it would be the Council who is

          5  doing it on behalf of a land owner, and phone calls

          6  don't get returned. Well, it's that sort of level of

          7  participation that loses land in the watershed, and

          8  that's where we'd like to see focus.

          9                 You asked earlier about the land

         10  trust. This is something that we've been advocating

         11  for.  Along with NYPIRG and Riverkeeper and the

         12  Catskill Center for Conservation and Development up

         13  in the Catskills there are two land trusts that are

         14  signatories to the watershed agreement, the Trust

         15  for Public Land and the Open Space Institute, and I

         16  believe that both Jim Tierney and Eric may have

         17  mentioned both of them. We've been advocating for

         18  land trust in general, but specifically the two land

         19  trusts that signed on to the agreement which laid

         20  out the watershed protection measures, that they

         21  really do participate, and we've asked DEP

         22  frequently over the course of the years. The good

         23  news is that we met with DEP Commissioner recently,

         24  and this was one of our major complaints, was the

         25  land acquisition.
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          2                 CHAIRPERSON GENNARO: The land trust

          3  thing, or the involvement of the land trust?

          4                 MS. BREEN: NYPIRG, Riverkeeper and

          5  representatives from the land trusts, TPL, OSI, met

          6  with DEP, Commissioner Ward, and we specifically

          7  said that this was one area where they were faulty.

          8                 CHAIRPERSON GENNARO: So what

          9  happened?

         10                 MS. BREEN: Well, I have to say what I

         11  think bodes well for the Commissioner is that he

         12  immediately set up a meeting to just talk about the

         13  land acquisition with us to come up with ways and to

         14  have the maps, to have the diagram there, figure out

         15  where those priority areas are, figure out what the

         16  process is, where it's weak.

         17                 CHAIRPERSON GENNARO: But how about

         18  involvement of the trusts?

         19                 MS. BREEN: With the purpose of having

         20  the land trusts be integrally involved in the

         21  process. And we pointed out that certainly even

         22  those beginning steps where there may not be enough

         23  staff at DEP to handle them, that this is where the

         24  land trust really can play a role.

         25                 CHAIRPERSON GENNARO: Okay. And that's
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          2  like part of your --

          3                 MS. BREEN: So, the devil is in the

          4  details, and while --

          5                 CHAIRPERSON GENNARO: And that's part

          6  of your formal comments regarding the FAD. You want

          7  EPA to prod them?

          8                 MS. BREEN: I think EPA should prod

          9  DEP to always take the extra measure.

         10                 CHAIRPERSON GENNARO: Okay.

         11                 MS. BREEN: But in that vain we've

         12  reached out to DEP to initiate those talks.

         13                 CHAIRPERSON GENNARO: Right. But I

         14  mean, I want to sort of focus our efforts here on --

         15                 MS. BREEN: With respect to the FAD it

         16  has to be memorialized in the FAD, correct.

         17                 CHAIRPERSON GENNARO: The whole idea

         18  of today is using the FAD as a tool.

         19                 MS. BREEN: Correct. But also on land

         20  acquisition, I would like to make sure this is in

         21  the FAD, is that we've talked about other areas in

         22  the Croton, and I think that there is, aside from

         23  the Croton falls and Crossriver, which I think were

         24  mentioned earlier, the new Croton watersheds also

         25  need to be included in the land acquisition program,
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          2  it is something that we call for, and I say that

          3  because even though these Croton watersheds, they

          4  are called upon, especially during droughts, to

          5  supplement the Cat/Del system, and as such they

          6  should be afforded the same protections as the other

          7  Cat/Del reservoirs. So, that is something that we've

          8  specifically asked EPA to do, is to include those

          9  three watersheds in all of the watershed protection

         10  programs, but especially in the land acquisition

         11  program.

         12                 CHAIRPERSON GENNARO: They're not now?

         13                 MS. BREEN: They're doing some --

         14                 CHAIRPERSON GENNARO: Or they're lower

         15  priority or?

         16                 MS. BREEN: They're doing work with

         17  the Conservation for the CREP Program (phonetic), is

         18  one area where they have it. But, again, the New

         19  Croton watershed is one that we're saying should be

         20  included.

         21                 CHAIRPERSON GENNARO: I wasn't aware

         22  that there are areas of the watershed that were

         23  excluded from the land acquisition program.

         24                 MS. BREEN: The Cat/Del is with

         25  respect to the Catskill Delaware system.
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          2                 CHAIRPERSON GENNARO: Right.

          3                 MS. BREEN: And as such --

          4                 CHAIRPERSON GENNARO: Oh, I see. I got

          5  it.

          6                 MS. BREEN: These three areas of

          7  watersheds are not part of the Cat/Del, but because

          8  they supplement the Cat/Del system, they should be

          9  afforded all the protections.

         10                 CHAIRPERSON GENNARO: Okay, got it.

         11                 MS. BREEN: Again, the wastewater

         12  treatment plant upgrades, you know, while this is

         13  something --

         14                 CHAIRPERSON GENNARO: Yes, if there's

         15  new --

         16                 MS. BREEN: But I want to point out

         17  that because I think the Attorney General's report

         18  of two years ago, after that report did things step

         19  up and did compliance --

         20                 CHAIRPERSON GENNARO: "Falling Far

         21  Behind," right? That was the name of it?

         22                 MS. BREEN: Correct.

         23                 But it takes that, or it took that

         24  sort of action in order for the right thing to be

         25  done, and who knows how this Administration will be.
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          2  Again, you know, we give the benefit of the doubt.

          3                 There is an area that I'd like to

          4  mention that was not mentioned yet, and that is

          5  sewer extensions, which was a program to

          6  construction extensions to existing sewage

          7  collection systems for failing septic systems in the

          8  West of Hudson.

          9                 CHAIRPERSON GENNARO: Right.

         10                 MS. BREEN: There's no construction

         11  yet, but there needs to be discussion on the

         12  potential growth impacts.

         13                 CHAIRPERSON GENNARO: The FAD, for the

         14  FAD.

         15                 MS. BREEN: Correct. The FAD should

         16  include this.

         17                 While a build-out analysis affords

         18  some level of projected growth data, special

         19  attention needs to be given to the program to ensure

         20  that the West of Hudson watershed does not wind up

         21  like the East of Hudson watershed, being in that

         22  sense overdeveloped.

         23                 CHAIRPERSON GENNARO: And these are

         24  included in your comments?

         25                 MS. BREEN: These are included in my
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          2  comments, correct.

          3                 Another thing I want to touch upon,

          4  and we all have, I think it's so critical, is

          5  wetlands.

          6                 Eric mentioned earlier about, you

          7  know, the buffers in the wetlands. I want to

          8  reiterate that, and I want to say that we really

          9  call upon a ban on constructed wetlands, as a

         10  mitigation measure in the watershed.

         11                 I guess in closing --

         12                 CHAIRPERSON GENNARO: You don't want

         13  to construct wetlands?

         14                 MS. BREEN: Not as a mitigation

         15  measure. Not as a replacement for taking of the

         16  wetlands --

         17                 CHAIRPERSON GENNARO: Oh, I got you.

         18  Okay, fine.

         19                 MS. BREEN: Not as mitigation. Instead

         20  they should restore and rehabilitate wetlands.

         21                 CHAIRPERSON GENNARO: Right.

         22                 MS. BREEN: And in conclusion, I just

         23  want to just point out, I submitted to the Council a

         24  briefing document that lays out some of the issues

         25  in the watershed, but also have a sheet in there of
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          2  what the Council can do, and this is very much in

          3  line with what Eric was saying a little bit earlier,

          4  and I, I think, given you more steps that I think

          5  you should do, but the bottom line is that the

          6  Council could and should play an integral role in

          7  watershed protection for the 9 million New Yorkers,

          8  who rely upon the drinking water.

          9                 Today is, you know, a great example

         10  of that, and we hope that you'll continue to do so.

         11                 CHAIRPERSON GENNARO: Well,

         12  absolutely.

         13                 MS. BREEN: Every Council member

         14  received a packet, so you should I guess just check

         15  with your office.

         16                 CHAIRPERSON GENNARO: Okay.

         17                 MS. BREEN: Thank you for the

         18  opportunity to comment.

         19                 CHAIRPERSON GENNARO: Sure.

         20                 Anything of this nature you should

         21  also make sure gets to the attention of the Counsel

         22  to the Committee, Donna DeCostanzo. I mean, I get a

         23  lot of mail.

         24                 MS. BREEN: Sure.

         25                 CHAIRPERSON GENNARO: I would just
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          2  like to point out, I would like to announce that

          3  I've hired a new Chief of Staff, one of our

          4  colleagues in the environmental movement, Chris

          5  Boyd, formerly of the Brooklyn Borough President's

          6  Office.

          7                 MS. BREEN: Okay.

          8                 CHAIRPERSON GENNARO: So, Chris would

          9  be another person to reach out to, as well.

         10                 MS. BREEN: Great. I'll be happy to

         11  forward a copy to Donna.

         12                 CHAIRPERSON GENNARO: Sure,

         13  absolutely. Because we want to make sure that we,

         14  you know, act on that.

         15                 MS. BREEN: Great. Thank you.

         16                 CHAIRPERSON GENNARO: Cathleen, thank

         17  you so much.

         18                 Mr. Richmond, you're in the hot seat.

         19                 MR. RICHMOND: Good afternoon,

         20  Councilman.

         21                 CHAIRPERSON GENNARO: Okay, you've got

         22  to speak right into the mic and identify yourself

         23  for the record.

         24                 MR. RICHMOND: Good afternoon, again.

         25                 My name is Daniel Richmond and I'm
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          2  Watershed Attorney for Riverkeeper. Like my

          3  co-panelists, Riverkeeper is a signatory --

          4                 CHAIRPERSON GENNARO: You work with

          5  Mark, right?

          6                 MR. RICHMOND: Yes, Mark is down in

          7  Utah.

          8                 CHAIRPERSON GENNARO: I heard that.

          9                 MR. RICHMOND: He sends his regards.

         10                 CHAIRPERSON GENNARO: But he still

         11  works in that area, too, right?

         12                 MR. RICHMOND: Yes.

         13                 CHAIRPERSON GENNARO: Okay.

         14                 MR. RICHMOND: Yes. He'll be back next

         15  week.

         16                 Riverkeeper is a signatory to the New

         17  York City 1997 MOA, and has been actively involved

         18  in New York City Watershed issues, as you know, for

         19  more than 20 years. After a thorough review of the

         20  USEPA's draft Filtration Avoidance Determination, or

         21  FAD, we do not believe the FAD takes the broad

         22  measures necessary to protect New York City's water

         23  supply. And today, in light of the hour, I'll

         24  briefly discuss some of the most pressing

         25  deficiencies.
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          2                 We've also submitted written

          3  comments, and when we get our comments to the EPA in

          4  about ten days, we'll make sure you have copies.

          5                 CHAIRPERSON GENNARO: Please, please,

          6  please. And if you can put more emphasis on those

          7  areas, I think we may not have heard today --

          8                 MR. RICHMOND: My co-panelists were

          9  very thorough.

         10                 Initially we note that the draft FAD

         11  does establish concrete requirements as standards

         12  for controlling dangerous development and restoring

         13  dead and damaged waterways. Instead, the draft FAD

         14  is a vaguely worded series of general

         15  recommendations for new studies. EPA has imposed no

         16  real mandates, deadlines, or standards for measuring

         17  the City's compliance or success at drinking water.

         18                 Second, as my co-panelists note, I

         19  don't want to beat a dead horse, but the proposal

         20  for land acquisition has been a failure so far. The

         21  City has fallen far short of land acquisition goals

         22  discussed in the watershed negotiation, so far it's

         23  only acquired approximately 150 acres of the total

         24  1,000 developable acres around the Kensico

         25  Reservoir, which as you know is critical.
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          2                 On a more positive note, as I believe

          3  my co-panelists and others have noted, we understand

          4  and have been signaled that the new Administration

          5  has indicated interest in working with local land

          6  trusts, which I think you understand are critical in

          7  this process.

          8                 CHAIRPERSON GENNARO: Sure.

          9                 MR. RICHMOND: Nevertheless, the

         10  failure of the City's land acquisition program is

         11  one of the EPA's biggest complaints in 1999

         12  Mid-Course Review and EPA's draft EPA requires no

         13  specific changes.

         14                 Third, EPA fails to address sprawl on

         15  the East of Hudson watershed. As you know,

         16  scientific and government studies show that

         17  stormwater runoff from pavement is the greatest

         18  threat to water supply, and studies show that water

         19  quality is irreversibly degraded, when as little as

         20  ten percent of watershed is paved.

         21                 At present, as you noted, the

         22  development boom in the East Hudson watershed, and I

         23  believe Putnam County is the county, according to

         24  the census, the biggest suburban boom in the State.

         25  The development boom affects East of Hudson
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          2  reservoirs, through the Cat/Del water flows and

          3  reservoirs that can supplement Cat/Del. As you know,

          4  rushing from newly paved roads, expansive parking

          5  lots, and residential sidewalks, migrant stormwater

          6  facilitates the delivery of numerous pollutants into

          7  receiving waters. Motor oil, litter, waste,

          8  pesticides, sand, salt and other contaminants are

          9  afforded a direct and virtually unfiltered route to

         10  our local dams and reservoirs.

         11                 When stormwater scours pollutants off

         12  of pavement and into surface waters, it can

         13  contribute Cryptosporidium and Giardia cysts, as you

         14  know.

         15                 Strong science supports the claim

         16  that impervious surfaces are one of the greatest

         17  threats to water quality, and New York City's water

         18  supply regulators must implement regulatory

         19  mechanisms requiring no net increase in impervious

         20  surfaces in the East of Hudson watershed.

         21                 CHAIRPERSON GENNARO: Go ahead, sorry.

         22  I was going to ask something on it, but I'm not.

         23                 MR. RICHMOND: In addition, regulatory

         24  mechanisms that must be adopted, there are several

         25  alternatives, including pervious surfaces and better
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          2  site design --

          3                 CHAIRPERSON GENNARO: When you say

          4  regulatory measures, you mean things that you want

          5  written into the FAD?

          6                 MR. RICHMOND: Yes, essentially.

          7                 CHAIRPERSON GENNARO: Right. Because,

          8  again, the focus is on getting the best FAD we can

          9  get out of this, because that's something we could

         10  use to push DEP to get this done.

         11                 MR. RICHMOND: Our basic point here is

         12  that the new FAD includes no restrictions on paved

         13  or impervious surfaces in the East of Hudson

         14  watershed.

         15                 CHAIRPERSON GENNARO: Would that be

         16  something within the FAD to do? Because the East of

         17  Hudson watershed I guess wouldn't be part of it. I

         18  guess East of Hudson, I guess only the land that's

         19  east of the Hudson --

         20                 MR. RICHMOND: Around the Kensico dam,

         21  for example.

         22                 CHAIRPERSON GENNARO: Yes, that's sort

         23  of part and parcel of the Cat/Del system would be

         24  included in the FAD. I guess, the other East of the

         25  Hudson stuff I guess wouldn't be, right? Because
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          2  there is no FAD for like the Croton system.

          3                 Or am I characterizing this right?

          4  Have I gotten it right?

          5                 MR. RICHMOND: No, you're right.

          6  Again, within the East of Hudson watersheds you have

          7  the Kensico West Branch --

          8                 CHAIRPERSON GENNARO: Right, sure.

          9                 MR. RICHMOND: -- And Boyds Corner.

         10  You also have the New Croton and the other couple of

         11  reservoirs that are possibly able to connect and

         12  hook in.

         13                 CHAIRPERSON GENNARO: Yes.

         14                 MR. RICHMOND: So that's five

         15  reservoirs right there.

         16                 CHAIRPERSON GENNARO: Yes, I see.

         17  Right.

         18                 MR. RICHMOND: I believe that's what

         19  we're talking about.

         20                 CHAIRPERSON GENNARO: Okay.

         21                 MR. RICHMOND: Thank you.

         22                 Fourth, turbidity or cloudiness from

         23  the Schoharie Reservoir threatens the health of nine

         24  million New Yorkers and has destroyed a trout

         25  fishery in Esopus Creek. These discharges have been
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          2  held by the U.S. Court of Appeals to violate the

          3  Clean Water Act. Turbidity impairs aquatic

          4  ecosystems, contaminates drinking water, and

          5  decreases chlorine's effectiveness at treating the

          6  water.

          7                 CHAIRPERSON GENNARO: And we could fix

          8  that with the intake thing, right? If we did the

          9  intake? I guess if we did a new Schoharie intake?

         10                 MR. RICHMOND: Right.

         11                 CHAIRPERSON GENNARO: Right. That

         12  would be a way to get that.

         13                 MR. RICHMOND: Thank you.

         14                 CHAIRPERSON GENNARO: Right. I mean,

         15  would that be the method to fix that?

         16                 MR. RICHMOND: That is one of the

         17  methods, yes.

         18                 Finally, a key consequence of

         19  oversaturation of development of sprawl is the

         20  destruction of local wetlands. Wetlands, as you

         21  know, naturally purify water and are pivotal to

         22  watershed protection; yet, EPA's draft FAD fils to

         23  protect wetlands.

         24                 EPA must prohibit the use of

         25  constructed wetlands to compensate for wetlands
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          2  losses, preservation and restoration arer the only

          3  acceptable practices. EPA should place more emphasis

          4  on wetland protection and acquisition.

          5                 Thank you for the opportunity to

          6  comment.

          7                 CHAIRPERSON GENNARO: Sure. But

          8  speaking about wetlands, you know we had this big

          9  bru-ha-ha a couple of years ago about the nationwide

         10  permits and this and that and like the need to do an

         11  individual permit for all these wetlands projects

         12  and I guess EPA and DEP contend that wetlands

         13  destruction has been halted or decreased essentially

         14  due to the requirement to do an individual permit

         15  for a lot of these projects. Do you concur with

         16  that?

         17                 MR. RICHMOND: As the Army Corps

         18  process, wetlands are still being regularly, you

         19  know, impacted by development throughout the

         20  watershed.

         21                 CHAIRPERSON GENNARO: Right. I guess

         22  there was earlier testimony by the EPA and the DEP

         23  regarding that the current need to do an individual

         24  permit in a lot more cases than they used to have to

         25  do it --
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          2                 MR. RICHMOND: In the past three weeks

          3  they designated East of the Hudson, the watershed,

          4  as critical resource water.

          5                 CHAIRPERSON GENNARO: Oh, right,

          6  right, right. And the designation as critical

          7  resources waters would be the trigger for the IP,

          8  right?

          9                 MR. RICHMOND: That you can no longer

         10  get nationwide permits, which was a streamlined

         11  process.

         12                 CHAIRPERSON GENNARO: Fine, okay. I

         13  guess my question is whether or not the previous

         14  testimony by DEP and EPA about the benefits that we

         15  were going to receive from the need to do individual

         16  permits in all these cases is going to be very

         17  significant and is going to lead to much less in the

         18  way of loss of wetlands. And I guess my question to

         19  you is, do you agree that the need for the

         20  individual permit is going to help to the degree

         21  that they believe it is?

         22                 MR. RICHMOND: Theoretically, you

         23  know, having a heightened scrutiny of a more

         24  thorough permitting requirement should lead to, you

         25  know, less destruction of wetlands.
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          2                 CHAIRPERSON GENNARO: Well, actually

          3  their testimony was that it would stop it.

          4                 MR. GOLDSTEIN: Well, we can always

          5  hope. It's an encouraging sign, but it would be

          6  premature to conclude that the threat to wetlands

          7  has evaporated. In fact, the history of the Army

          8  Corps of Engineers shows that well over 98 percent

          9  of permit applications that come before the Army

         10  Corps are ultimately granted. So, even if there are

         11  tighter requirements for these individual permits,

         12  that's very different from saying that the permits

         13  won't be issued and wetlands won't ultimately be

         14  destroyed.

         15                 CHAIRPERSON GENNARO: But it also may

         16  mean that people who used to have to -- I mean,

         17  people may be discouraged by the individual permit

         18  process.

         19                 MR. GOLDSTEIN: In some cases

         20  certainly the hope is that it is an added measure of

         21  protection.

         22                 CHAIRPERSON GENNARO: Or that they

         23  don't proceed with the project because they don't

         24  want to do an IP. It's a pain in the neck. Whereas,

         25  back in the old days with the nationwide permit, it
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          2  was a piece of cake, you phoned it in.

          3                 MS. BREEN: I think the Kensico is the

          4  example that we should have, where Kensico is a

          5  perfect example, the Kensico Highway expansion --

          6                 CHAIRPERSON GENNARO: We like moved to

          7  our question period.

          8                 MS. BREEN: No, no, no, that's the

          9  wetlands we're talking about, the Kensico is now --

         10                 CHAIRPERSON GENNARO: I'm formally

         11  deeming this like the question period now.

         12                 MS. BREEN: The Kensico is now the

         13  Department of Transportation coming and taking

         14  wetlands and taking the buffer land in order to

         15  expand the Route 120. And in that instant the City

         16  was silent on the issue, and it was a silent

         17  acceptance of the taking of those wetlands and the

         18  destruction of those wetlands. And had it not been

         19  for advocates and really calling on the City to step

         20  up and say not okay in taking the wetlands --

         21                 CHAIRPERSON GENNARO: And this

         22  Committee.

         23                 MS. BREEN: And this Committee, and

         24  many people. But nevertheless, the point is that it

         25  wasn't the City that said no we won't give up the
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          2  wetlands, we won't give up the buffers, and one of

          3  the things that needs to be done in this FAD is that

          4  needs to become very clear, it needs to become part

          5  of the policy and part of the process, it needs to

          6  become part of the regulations, that there's no net

          7  loss of wetlands, it's something of the National

          8  Academy of Sciences has called for, and it's a

          9  policy that should be adopted by the City, the State

         10  and the federal government.

         11                 MR. RICHMOND: And if I could just

         12  add, as my co-panelists have already indicated to

         13  you, it is a permitting requirement. It's not a

         14  restriction saying you can't use well.

         15                 CHAIRPERSON GENNARO: Sure.

         16                 MR. RICHMOND: It's a permit. It's a

         17  better permitting system, but it's still a

         18  permitting system.

         19                 CHAIRPERSON GENNARO: Okay, can I get

         20  the same commitment out of you two that I got out of

         21  Eric regarding partnering with us as we go forward

         22  here? You've got to actually say yes, that way I've

         23  got you on the record.

         24                 MS. GREEN: Yes.

         25                 MR. RICHMOND: Yes. Looking forward to
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          2  it. Thank you very much.

          3                 CHAIRPERSON GENNARO: Let the record

          4  reflect everyone on the panel said yes.

          5                 MR. RICHMOND: Of course. I thought it

          6  was implicit.

          7                 CHAIRPERSON GENNARO: Okay. Okay.

          8                 Thank you all very much. I appreciate

          9  it. Thank you for your help.

         10                 Okay, the next witness we have is

         11  David Ferguson. David Ferguson. Are you going to

         12  videotape yourself, David? Put yourself on TV,

         13  David.

         14                 David, thank you for coming.

         15                 MR. FERGUSON: Jim, it's great to be

         16  here.

         17                 CHAIRPERSON GENNARO: I appreciate it.

         18                 MR. FERGUSON: I appreciate your work,

         19  and --

         20                 CHAIRPERSON GENNARO: We've got to get

         21  you on the oath now, Donna is going to do the

         22  honors, and then we'll swear you in.

         23                 MS. DeCOSTANZO: Can you please raise

         24  your right hand?

         25                 In the testimony that you're about to
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          2  give do you swear or affirm to tell the truth, the

          3  whole truth and nothing but the truth?

          4                 MR. FERGUSON: I sure do.

          5                 MS. DeCOSTANZO: Thank you.

          6                 CHAIRPERSON GENNARO: Thank you,

          7  David. I'd like to ask you to identify yourself for

          8  the record and proceed with your testimony. And to

          9  the extent that you have areas to cover that haven't

         10  been covered, that would be great.

         11                 MR. FERGUSON: I'll try to be kind,

         12  but I don't know. After all this time I know we're

         13  all very tired.

         14                 My name is David Ferguson, I

         15  represent the Croton Watershed Clean Water

         16  Coalition, I'm speaking for Marian Rose who is the

         17  President, as well as myself and board member.

         18                 CHAIRPERSON GENNARO: Please give her

         19  my best.

         20                 MR. FERGUSON: I sure will. And I also

         21  am a board member of the HDFC Council which

         22  represents 1,200 tenant-sponsored co-ops throughout

         23  the City, and these are the comments.

         24                 One thing about appearing at this

         25  point in the day, you've heard a lot of things that
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          2  you might like to comment on, and then a lot of

          3  things you don't need to comment on.

          4                 Honorable members of the Committee on

          5  Environmental Protection, the Croton Watershed Clean

          6  Water Coalition thanks you for this opportunity to

          7  submit comments regarding the U.S. Environmental

          8  Protection Agency's granting of filtration avoidance

          9  to the New York City's Catskill Delaware System.

         10                 CHAIRPERSON GENNARO: Why don't you

         11  just tell us some of the things that are on your

         12  mind.

         13                 MR. FERGUSON: Yes. Because she wrote

         14  this, and there's certain things that she wants -- I

         15  won't read the whole thing.

         16                 CHAIRPERSON GENNARO: Thank you.

         17                 MR. FERGUSON: Well, I mean basically

         18  we do feel that the Catskill Delaware and the Croton

         19  are both limbs of the same body, and that it's very,

         20  very difficult. As you may have noticed from some of

         21  the testimony, especially the panelist just

         22  recently, by the time you're through adding

         23  reservoirs from the Croton into the Cat/Del system,

         24  you practically might as well use the whole system

         25  and protect it as well as you do the Cat/Del.
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          2  Because, for example, the building pumps now, they

          3  have pumps and alignment there as you know for like

          4  100 MGD from the New Croton into the Delaware.

          5                 Now, we just met with EPA the other

          6  day and they said, well, that's only because of the

          7  drought, and in the FAD document it says that at the

          8  point the filtration is established, they're going

          9  to stop this process, so the implication is that the

         10  water will get worse when you have filtration.

         11                 And the whole Cat/Del presence, you

         12  know, the Kensico and the West Branch, I mean

         13  they're not like isolated. There's a whole system

         14  that's totally related, and will be.

         15                 For example, with the leak in the

         16  Delaware Aqueduct, if that leak proves to be as

         17  serious as it certainly looks like it is, and they

         18  haven't found out for 12 years, and they're finally

         19  looking into it --

         20                 CHAIRPERSON GENNARO: We want to focus

         21  on the FAD though. I mean, in a way it's not really

         22  so much like an oversight.

         23                 MR. FERGUSON: Well, I talked with

         24  Jeff Gratz about this exact thing, and to me, if

         25  we're talking about -- you know, one of the problems
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          2  I have had is that the way hearings are constructed,

          3  and then limiting, there's no place where we can

          4  discuss very serious issues.

          5                 CHAIRPERSON GENNARO: Right.

          6                 MR. FERGUSON: And the ultimate result

          7  is we want to protect our water supply, and if a 35

          8  million gallon a day leak in the main system that's

          9  delivering all this water that we're talking about

         10  that we're supposed to be protecting isn't an issue,

         11  I don't know what is.

         12                 And if, as Jeff said, as a water

         13  ratepayer, which is where I come from, he said,

         14  well, maybe if the leak is in effect stable, why

         15  spend maybe a billion dollars to fix it when you

         16  could spend the money on something else?

         17                 I mean, there's a rationale here that

         18  I really, frankly, and we don't get. And that's

         19  going to have to be repaired, one reason they

         20  haven't done --

         21                 CHAIRPERSON GENNARO: I'm on their

         22  backs on that like flies on poop.

         23                 MR. FERGUSON: Okay, now, here's the

         24  connection. Here's the connection, Jim. Stay with

         25  me. Here's the connection: That's 70 percent of the
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          2  water, right? Roughly, from that Delaware, whatever,

          3  say 50, and you have to shut it down for I don't

          4  know how long, depending on what they find down

          5  there to repair it, and I remember Commissioner

          6  Miele spending a lot of time saying he was going to

          7  get a little water from here. He was going to have a

          8  pipe from New Jersey and get water from New Jersey,

          9  it didn't sound very plausable, nor did

         10  Riverkeeper's analysis give it a lot of credit.

         11                 So, if you're cutting that much water

         12  off, you're going to be really heavily dependent on

         13  the Croton.

         14                 CHAIRPERSON GENNARO: Right.

         15                 MR. FERGUSON: So, any way you look at

         16  it down the road with droughts, with turbidity,

         17  events happening in, as it has happened in the past

         18  in Cat/Del, you rely on the Croton. So it's an

         19  integral interdependent system, that's one of its

         20  strengths and it should be treated as such, and it's

         21  been treated as a stepchild.

         22                 And as a matter of fact,

         23  interestingly enough, on one of the points that you

         24  were really concerned, and rightly so about on the

         25  Kensico, the City Club had a gathering for the last
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          2  go-round with Bill Stasiuk, who was the Commissioner

          3  of the Water, and one of the recommendations he made

          4  on the way out was perhaps just for the Croton we

          5  should use eminent domain.

          6                 I mean, if the State can propose to

          7  use it for building a road, as Cathleen just said,

          8  then this may be, I don't know, because there's been

          9  such resistance to such an incredible need for so

         10  long and it's five years, we gave it a good shot, so

         11  that part also, NBIA is really, they're going to

         12  double the size of this, and this was all done, as

         13  you heard described and it was also a kind of

         14  segmentation where they built, you know, the one

         15  part and then they're going to have a whole new

         16  SEQRA and so on.

         17                 CHAIRPERSON GENNARO: And your

         18  recommendations for improvement of the FAD are?

         19                 MR. FERGUSON: Well, my

         20  recommendations, Jim, are that we protect the

         21  Croton, that's to help the FAD. Because as long as

         22  we play this game, as long as the MOA is over here

         23  and the Croton is here and the FAD is here, we're

         24  not going to protect the system. The kinds of things

         25  that we're doing to protect the Croton right now are
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          2  very applicable to the Cat/Del.

          3                 For example, the initiative that the

          4  EPA and DEP talked about, this critical resource

          5  water designation came, an initiative from our

          6  group.

          7                 CHAIRPERSON GENNARO: Right.

          8                 MR. FERGUSON: It wasn't from the

          9  City, it wasn't from the EPA, it wasn't from the

         10  State, it was from this particular citizens group,

         11  volunteer group, non-profit group that made this

         12  thing happen, along with the help of Riverkeeper and

         13  NRDC and all the other groups that signed on to help

         14  us with this.

         15                 So, the connection even there, and

         16  that can influence. The Trout Unlimited thing --

         17  study, which we did with Trout Unlimited and the

         18  help of the Sierra Club, if that were implemented,

         19  and it's only a few million dollars and it would

         20  improve the water, 50 egregious sites, that could be

         21  a model that could go over to the West of Hudson.

         22  The real frontier is in the Croton now because

         23  that's where the development pressure is on this

         24  right now. But with a threat of gambling, with the

         25  Bel-Air thing, with all the things, faster trains
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          2  that could get out there and suddenly would have the

          3  same problems in the Cat/Del, so I just think it's

          4  unrealistic to separate these two. I know it's

          5  taking on a lot and I know you need time, you've got

          6  to have hearings, maybe we should have a hearing on

          7  just this issue.

          8                 CHAIRPERSON GENNARO: We absolutely

          9  will. I just feel it's not a perfect world where we

         10  have to separate, categorize --

         11                 MR. FERGUSON: Well, I'm very good

         12  with not a perfect world, Jim.

         13                 CHAIRPERSON GENNARO: You know,

         14  certainly we have the opportunity with the

         15  development of this FAD to, you know, make some

         16  progress in there, so that's where I'm going to

         17  continue to try to focus my effort on this, because

         18  I want to get the best FAD we can get, and we all

         19  agree with that.

         20                 I can't wave a magic wand, and sort

         21  of, you know.

         22                 MR. FERGUSON: I understand. You know,

         23  those of us that are working every day on this --

         24                 CHAIRPERSON GENNARO: Got it.

         25                 MR. FERGUSON: For example, as a
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          2  stakeholder in New York, and this is a matter of MOA

          3  interest, but not directly of the FAD, but these two

          4  should be -- the stakeholders that are going to make

          5  all of this thing happen, in the FAD and everywhere,

          6  we only get four out of 16 votes roughly, and our

          7  experience with the WPBC has not been that

          8  encouraging on issues of great concern, such as the

          9  Westchester County Airport, which involves the FAD

         10  because it involves East of Hudson.

         11                 And as stakeholders, you mentioned

         12  that there is this separate line of funding through

         13  water ratepayers, and that takes the heat off the

         14  political side to some extent.

         15                 CHAIRPERSON GENNARO: Sure.

         16                 MR. FERGUSON: But this is a hyper

         17  regressive tax, and these rates are going to go

         18  through the ceiling, and we just heard, and I just

         19  confirmed with the Commissioner, that the Croton

         20  Plant is $1.4 billion with the tunnel they're going

         21  to have to build and so forth, and, yet, Jeff Gratz

         22  can say well a billion dollars, maybe we shouldn't

         23  spend it to fix a 37 million a day leak.

         24                 CHAIRPERSON GENNARO: I've got to get

         25  you on the FAD. I've got to get you on the FAD.
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          2                 MR. FERGUSON: Okay. And, also, I did

          3  wonder why they didn't have a mid-term look at this

          4  FAD.

          5                 CHAIRPERSON GENNARO: The response, it

          6  was going to be an ongoing review.

          7                 MR. FERGUSON: I don't buy that, Jim.

          8  I don't buy that. Ongoing doesn't mean anything. You

          9  have a point where you have a hearing like this, you

         10  know --

         11                 CHAIRPERSON GENNARO: And that's

         12  constructive and we can do that in our

         13  recommendations for how they can do the FAD.

         14                 MR. FERGUSON: You have our statement

         15  there, and if you can steer your way clear to see

         16  the connection between the two.

         17                 CHAIRPERSON GENNARO: I just want to

         18  make sure that we indeed have your statement.

         19                 MR. FERGUSON: Yes, it's in the folder

         20  that was over on the table. I think it was passed

         21  out.

         22                 CHAIRPERSON GENNARO: Oh, okay. This

         23  one?

         24                 MR. FERGUSON: No name on the cover.

         25  That's it, right. Yes.
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          2                 CHAIRPERSON GENNARO: Oh, wow.

          3                 MR. FERGUSON: Last thing, I get the

          4  feel of the pressure here, and it's been a long,

          5  long day for all of us, if we're looking at the end

          6  product, which is the water quality, and if Alan

          7  Hevesi, when he was a Comptroller, did a study of

          8  DEP and they were $1.4 billion short on keeping our

          9  pipes in the state of good repair, and if when we

         10  were down at the EPA and one of the panelists said

         11  distribution can be more important than source water

         12  protection to public health, and we're short 1.4

         13  billion and we're going to have to repair this

         14  aqueduct and we have all these other expenses and

         15  the water meets EPA standards now. And there is an

         16  alternative of chlorine dioxide and so forth that we

         17  can discuss that can be studied, pilot program.

         18                 CHAIRPERSON GENNARO: That's part of

         19  the whole Oli thing and all that.

         20                 MR. FERGUSON: Excuse me?

         21                 CHAIRPERSON GENNARO: Oli Koppell.

         22                 I mean, they want to take another

         23  look --

         24                 MR. FERGUSON: Well, we have been

         25  looking at this.
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          2                 CHAIRPERSON GENNARO: I understand

          3  that. I understand that.

          4                 MR. FERGUSON: I mean, we'll talk with

          5  him later. I mean he's not aware of us actually.

          6                 CHAIRPERSON GENNARO: Oh, I see.

          7                 MR. FERGUSON: Because this thing is

          8  happening from all sides.

          9                 CHAIRPERSON GENNARO: I know, I keep

         10  trying to bring it back to the FAD, and I'm not

         11  doing that well.

         12                 MR. FERGUSON: And also to build a

         13  target at this point in our history, and may not

         14  have a chance before, you know, another go-around if

         15  we have a hearing on the Croton. But I would like to

         16  mention, to focus all our water in one place, if we

         17  have a system which we maintain is meeting all the

         18  standards according to DEP's own records, and his

         19  own statement as you have in the folder there of the

         20  Commissioner, why spend a billion-four now on a

         21  plant we don't need that could be sabotaged very

         22  easily when we have these other expenses.

         23                 CHAIRPERSON GENNARO: Right.

         24                 MR. FERGUSON: Thank you.

         25                 CHAIRPERSON GENNARO: David, thank you
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          2  so much.

          3                 MR. FERGUSON: You're welcome.

          4                 CHAIRPERSON GENNARO: Thank you for

          5  your ongoing commitment and tireless efforts. You're

          6  a major victory, you're not elected to anything,

          7  you've got that critical waters designation and all

          8  that, I wish I could do something like that. That

          9  would be great.

         10                 I shouldn't say stuff like that on

         11  the record, should I?

         12                 MR. FERGUSON: No, that's fine. You're

         13  not under oath, though.

         14                 David, thank you very much.

         15                 MR. FERGUSON: Thank you, Chair.

         16                 CHAIRPERSON GENNARO: We did panels,

         17  and I thought we would get away from panels. We're

         18  going to have another panel because we have to move

         19  along and I think it might be quicker if people

         20  don't have an objection to sitting together. I go

         21  back and forth, do we want a panel, do we not want a

         22  panel? Okay, here's a panel. Eugenia Flatow, of the

         23  Soil an Water Conservation District, and the two

         24  representatives of the Sierra Club, Don Carlson. Oh,

         25  I see. I think this is two different elements of
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          2  Sierra Club, right? One's like the Atlantic Chapter

          3  and one's like the New York Chapter or something?

          4  Oh, no. Okay, we'll find out.

          5                 Oh, just another slip came to my

          6  attention which we'll do after this panel, a

          7  representative of the Manhattan Borough President,

          8  Mr. Richard Muller. Okay, great.

          9                 Okay, thanks very much. Thanks for

         10  your patience. The hour is late. We're going to be

         11  serving dinner soon, though, so you're in luck.

         12  You're in luck, okay?

         13                 We're going to put you through the

         14  same routine as everybody.

         15                 You know, let me just, I have to ask

         16  my counsel a question.

         17                 Thank you all very much. I see the

         18  panelists are all getting acquainted with one

         19  another. I'd like to ask everyone to participate in

         20  the oath ritual, which Donna will help you with.

         21                 Donna.

         22                 MS. DeCOSTANZO: Can you please raise

         23  your right hand?

         24                 In the testimony that you're about to

         25  give, do you swear or affirm to tell the truth, the
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          2  whole truth and nothing but the truth?

          3                 MR. CARLSON: Yes, I do.

          4                 MS. FLATOW: Yes.

          5                 CHAIRPERSON GENNARO: Okay, thank you

          6  very much. Thank you all for your patience and for

          7  your commitment to these issues.

          8                 I'd like to ask everyone, starting

          9  with Eugenia, to state their name for the record,

         10  and proceed with your testimony.

         11                 Do I have you? Here you are. I've got

         12  you right here Genie. Okay.

         13                 MS. FLATOW: Thank you.

         14                 My name is Eugenia Flatow, and I'm

         15  here on behalf of two organizations that have been

         16  with this from the very beginning, as Chairman

         17  knows, one is the City Club of New York, and they

         18  have been in this since the watershed was originally

         19  designed and created.

         20                 And the second is the City's Soil and

         21  Water Conservation District, because stormwater has

         22  been recognized by a great many as one of the major

         23  programs. And we feel that the work that has to go

         24  on on the trips (sic) and on the streams is a very

         25  important part of it. The City has been using them
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          2  for some things. We think that ought to be

          3  intensified. I'm not going to get into the detail of

          4  this because you have my statement in front of you.

          5                 I would like to say two things,

          6  however, which I think are important. If we get a

          7  filtration plant for the Croton system, we're dead

          8  in the water, because it's like a security blanket.

          9  Everybody feels they're protected and that's all

         10  they have to do. And it's not all they have to do.

         11  We need a very active and strong management plan for

         12  the Croton system, just as we do for the rest of the

         13  City, not just because there are X number of

         14  reservoirs in that area, but because it's all one

         15  system, and if we fill to either side, we're going

         16  to be in trouble, because it is recognized that

         17  people just relax, and yet all of our outbreaks have

         18  been in filtered systems. I just want to remind

         19  people about that.

         20                 The second thing is that there's a

         21  great deal of science that we have not really used,

         22  and there is a blueprint for it in the NRC report

         23  that has not been mentioned or has been almost

         24  ignored since it was first received. NRDC pointed

         25  out a great many things in their testimony --
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          2                 CHAIRPERSON GENNARO: I just wanted to

          3  ask if there is anyone from the EPA who is still

          4  here?

          5                 MS. FLATOW: No, there's nobody still

          6  here listening to us but that's okay. I meant from

          7  the agencies.

          8                 CHAIRPERSON GENNARO: Right.

          9                 MS. FLATOW: But I'm sure that all of

         10  us would love to work with you to make sure that you

         11  use your facilities and influence to make sure these

         12  things are considered, because the fact remains that

         13  at the Mid-Course Review NRDC did a very thorough

         14  review at that time which included a great many

         15  suggestions from the NRC report. And I have some

         16  others in mind and I think we ought to revisit it,

         17  because the settling of some of those science issues

         18  is very, very important. We're going in for UV, we

         19  should reexamine the elapsed time issue, the 60

         20  minutes for that -- 60 days, excuse me, forgive me.

         21  We should be revisiting the epidemiology as to

         22  whether we're handling that problem correctly, and

         23  most important thing to do. There are a great many

         24  things in there that ought to be reviewed when we

         25  come to the final FAD. And I have some of them in
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          2  mind and think that you ought to review it and

          3  suggest that as part of the FAD operation.

          4                 The other thing I want to say is that

          5  soil is a very important part of whatever we do on

          6  stormwater, and the plantings that go with it are a

          7  critical part of it. We've used some of the soil's

          8  practices but not all of them. I have, again, two

          9  and a half pages for you to look at as specifics on

         10  how soil enters into what we do to protect our

         11  system.

         12                 The second thing is on wetlands. The

         13  critical resource waters, and with all due respect,

         14  David, if you're still here, there were a great many

         15  of us had recommended that over a long period of

         16  time.

         17                 I'm glad finally at least the East of

         18  Hudson set up, but that only gets us to the permit

         19  situation. The fact remains we do not have a

         20  protection for our wetlands that has all of the

         21  regulatory agencies agreeing on how to evaluate them

         22  and how to use that evaluation in their permit

         23  process.

         24                 CHAIRPERSON GENNARO: And do you think

         25  that the FAD should speak to this in a better way
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          2  than it does?

          3                 MS. FLATOW: Yes, I think they should

          4  because the fact of the matter --

          5                 CHAIRPERSON GENNARO: I just want to

          6  keep focused on the FAD and how we can make it

          7  better.

          8                 MS. FLATOW: I'm talking about the

          9  FAD, because one of the things that is important,

         10  for instance, is to remember that this is a

         11  partnership effort. DEC has been unwilling to look

         12  at the wetlands in this area down to one acre.

         13  Although the work has been prepared for them to

         14  ground by both the Fish and Wildlife Service, and by

         15  DEP itself.

         16                 On the steep slopes issue where we

         17  had to go to the courts --

         18                 CHAIRPERSON GENNARO: Right.

         19                 MS. FLATOW: -- To be heard, that was

         20  fought by the very agency that is the voice of what

         21  our regulations are, which is DOH. And if we can't

         22  get DOH's plan for what it's going to do to

         23  oversight the septics program, we're again facing

         24  always a question of each one in turn, instead of

         25  the whole thing.
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          2                 And the final comment that I would --

          3                 CHAIRPERSON GENNARO: I'd just like to

          4  point out that the State was invited to this

          5  hearing, the State DOH.

          6                 MS. FLATOW: They never show.

          7                 CHAIRPERSON GENNARO: They took a

          8  pass.

          9                 MS. FLATOW: And the fact of the

         10  matter is a good deal of this can only be

         11  accomplished by a partnership effort. It cannot be

         12  done all by the City of New York.

         13                 If the City of New York is going to

         14  take the brunt of a good deal of it, which it

         15  should, there ought to be the other agencies in line

         16  with them and not fighting them, because the fact is

         17  it's a political issue. It's a political issue, with

         18  both DOH and with DEC. And those that have been

         19  working up there, the CWCWC can give you chapter and

         20  verse, you get the Council lined up in a town or the

         21  Planning Commission, and then you have the Mayor and

         22  his board who go another way and then you're in

         23  trouble.

         24                 CHAIRPERSON GENNARO: I'd just like to

         25  point out to everybody, that anything you ever want
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          2  to get to me for this Committee for consideration or

          3  whatever, it should go to Donna DeCostanzo. She's

          4  our counsel, and to all of these.

          5                 MS. FLATOW: I'll take your card.

          6                 CHAIRPERSON GENNARO: And any ideas

          7  you have.

          8                 MS. FLATOW: I just haven't had the

          9  time to come down to do this.

         10                 CHAIRPERSON GENNARO: Sure.

         11                 MS. FLATOW: The last issue to me is

         12  critically important, and that has not been

         13  mentioned by anyone, is if EPA does not retain

         14  primacy, and unless we do a major overhaul of the

         15  State Department of Health, we're going to be in

         16  trouble.

         17                 CHAIRPERSON GENNARO: Does anybody

         18  fear that --

         19                 MS. FLATOW: It's in the FAD that

         20  they're going to give it up in 2010 or 2007, I

         21  forget. But in there it mentions that they're going

         22  to give it over to DOH, because they once said they

         23  would.

         24                 CHAIRPERSON GENNARO: Yes, but that

         25  didn't work out all that well.
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          2                 MS. FLATOW: But the fact is --

          3                 CHAIRPERSON GENNARO: 2007.

          4                 MS. FLATOW: 2007, and they are one of

          5  the few agencies that is not on the site and does

          6  not have an agenda.

          7                 CHAIRPERSON GENNARO: Well, by 2007 I

          8  may be Governor and in that case I can do something

          9  about it.

         10                 MS. FLATOW: In my statement I also

         11  make the point that we have to recognize two other

         12  things.

         13                 I'm sorry, I thought I was finished,

         14  but I'm not. The first is the recommendation from

         15  NRC, is that there be an independent technical

         16  advisory committee, because there's a lot of science

         17  that is still very controversial, and you're trying

         18  to break down the habits and patterns of some of the

         19  agencies, takes you a long time.

         20                 CHAIRPERSON GENNARO: I just want to

         21  ask, do we have a copy of this report? I know I had

         22  it. Do we still have that?

         23                 MS. FLATOW: If you don't, I have it.

         24                 CHAIRPERSON GENNARO: What's that?

         25                 MS. FLATOW: If you don't, I have that
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          2  report.

          3                 CHAIRPERSON GENNARO: Please get that

          4  to Donna.

          5                 MS. FLATOW: Certainly.

          6                 And as I said, the NRDC review of the

          7  mid-term mentioned it very frequently.

          8                 CHAIRPERSON GENNARO: Right, because

          9  the NRDC report referred to that.

         10                 MS. FLATOW: Well, it has a long term,

         11  wait a minute and I'll quote it. It is the National

         12  Research Councils working with --

         13                 CHAIRPERSON GENNARO: I remember the

         14  report. I remember it. It's big. It's thick.

         15                 MS. FLATOW: It's very thick. And I

         16  don't agree with all of it, but there's a great deal

         17  there.

         18                 CHAIRPERSON GENNARO: Right, I

         19  remember it.

         20                 MS. FLATOW: And then they also

         21  recommend that we set up within the universities,

         22  both in the watershed and in the City, research

         23  people to develop a research agenda of what we need,

         24  and a method of meeting with the staff people,

         25  particularly the senior people, on at least an
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          2  annual basis to bring them up to date on what is

          3  going on.

          4                 In any agency where there's many

          5  employees, there isn't that interchange that should

          6  be taking place. We should be creating workshops, we

          7  should be creating a school, we should be doing all

          8  the things, because this is a program that is of

          9  national importance, and it is being watched by

         10  everybody, and we should take steps to share that

         11  information and to review it, because you're never

         12  going to get unanimity among all your scientists, I

         13  can tell you that. I'm an engineer, and by God, they

         14  are very difficult people to deal with.

         15                 CHAIRPERSON GENNARO: Now, Genie, I

         16  guess you're going to be submitting comments?

         17                 MS. FLATOW: Yes, I am going to be

         18  submitting comments to EPA.

         19                 CHAIRPERSON GENNARO: Because if you

         20  could share that with us, that would be great.

         21                 MS. FLATOW: And I'd be glad to work

         22  with you. And anything you haven't got, I've got all

         23  the files, and hopefully I can find them all for

         24  you.

         25                 CHAIRPERSON GENNARO: Thank you.
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          2                 MS. FLATOW: Thank you for this

          3  opportunity.

          4                 CHAIRPERSON GENNARO: You bet. Thank

          5  you. Thank you.

          6                 Mr. Carlson, I presume?

          7                 MR. CARLSON: Yes.

          8                 CHAIRPERSON GENNARO: When the light

          9  is off the mic is on.

         10                 MR. CARLSON: Of course, this is kind

         11  of an intimate setting now since everyone has left,

         12  so I guess I don't have to talk too loud.

         13                 CHAIRPERSON GENNARO: Yes, but you're

         14  speaking goes into the record and everybody gets

         15  copies of these transcripts and then we use this as

         16  the basis for like where we're going to go.

         17                 MR. CARLSON: Okay.

         18                 CHAIRPERSON GENNARO: Because we want

         19  to comment, and we want to weigh in and we want to

         20  get the best of everyone. So, all the good stuff

         21  that we hear today makes it into our own comments,

         22  and, you know, comments on behalf of this Committee

         23  I think will be considered at least by the EPA.

         24                 So, that's our process and I thank

         25  you for being part of it.
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          2                 MR. CARLSON: Well, thank you for

          3  that, and I'm delighted for the attention the

          4  Council is spending to this enormously important

          5  document, the EPA FAD. It's really important to do

          6  and really important to tighten up.

          7                 I'm representing the Sierra Club's

          8  New York City Watershed Campaign.

          9                 Our campaign supports protection of

         10  the watershed, in order to keep New York City's

         11  drinking water clean, safe and affordable.

         12                 We have a group in New York that has

         13  14,000 members that are deeply concerned about this

         14  issue. In New York State we have 40,000 members,

         15  also very concerned about this issue.

         16                 We applaud the EPA's decision to

         17  avoid filtration of the Catskill Delaware system,

         18  and we support many, if not most of all their

         19  recommendations. And we find that the FAD is

         20  deficient in three important areas, and I'd like to

         21  talk a bit to each of those.

         22                 First, it fails to recognize that the

         23  Croton watershed is also a vital water resource, and

         24  should also receive protection in order to protect

         25  the quality of New York City's drinking water.
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          2                 David talked a bit about that and

          3  others have, too, but I'd like to reinforce that a

          4  bit.

          5                 CHAIRPERSON GENNARO: Yes, because we

          6  really -- we sort of got that, you know what I mean?

          7  But anything you have, different slants we haven't

          8  heard, please.

          9                 MR. CARLSON: Okay.

         10                 Secondly, it fails to adequately

         11  protect the Kensico Reservoir from the hazards posed

         12  by the Westchester County Airport; and, third, it

         13  fails to impose specific and adequate requirements

         14  to certain areas to protect against commercial

         15  development.

         16                 I won't talk about that because

         17  that's been covered pretty well.

         18                 CHAIRPERSON GENNARO: Yes. About the

         19  airport, do you have specific recommendations for

         20  the FAD, on how it should speak to the airport and

         21  the airport issue?

         22                 MR. CARLSON: Yes, I do.

         23                 CHAIRPERSON GENNARO: Okay. Now we're

         24  getting somewhere.

         25                 MR. CARLSON: The Kensico is a very
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          2  special component, as you know, of the City's water

          3  supply system.

          4                 Sitting just 250 yards from the

          5  Kensico Reservoir is the Westchester County Airport.

          6  By today's environmental standards, the current site

          7  of the airport would never be considered, due to its

          8  proximity to the reservoir.

          9                 Yet, plans are being made now to

         10  expand, and dramatically expand the airport.

         11                 Many organizations and many

         12  legislators want to oppose or do oppose expansion of

         13  the airport, yet somehow there is momentum and it

         14  continues, and it has not been, it has not been

         15  killed as an idea yet.

         16                 The National Academy of Sciences

         17  recently cited the airport as one of the most

         18  serious threats to the water quality of the Kensico

         19  Reservoir.

         20                 CHAIRPERSON GENNARO: Is that in their

         21  report that we were referring to or another report?

         22                 MR. CARLSON: It's probably a

         23  different report. I can get you the citation.

         24                 CHAIRPERSON GENNARO: We would love

         25  for Donna to have that.
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          2                 MR. CARLSON: Okay.

          3                 MS. FLATOW: Excuse me for

          4  interrupting, but I know that all of the planes

          5  generally jettison some of their fuel, and that's

          6  all over the reservoir, because they don't want to

          7  do it over where people are living.

          8                 MR. CARLSON: I was about to say the

          9  problem with the proximity to the airport does have

         10  to do with exhaust from airplanes which drops all

         11  this toxic stuff into the water. It has to do with

         12  chemical and petroleum spills resulting from

         13  equipment failure and human error, and it has to do

         14  with numerous areas at the airport that contain soil

         15  and groundwater contamination, from leakage of

         16  underground storage tanks, and disposal of chemical

         17  storage drums.

         18                 The airport has recently conducted

         19  groundwater testing, after much external pressure

         20  they really did not want to do this. They were

         21  forced into it, and now that we review the kind of

         22  testing that they're doing, we believe the testing

         23  is inadequate, and we believe the testing is flawed

         24  in some respects.

         25                 Given the serious threat the
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          2  Westchester Airport poses for the Kensico, we find

          3  the draft FAD seriously deficient in not addressing

          4  this threat.

          5                 There is no mention of the

          6  Westchester Airport in the draft FAD, not a single

          7  mention. We submitted these comments to the EPA two

          8  days ago in the hearing down on Broadway.

          9                 CHAIRPERSON GENNARO: We'd like those

         10  as well, if you could share them with us.

         11                 MR. CARLSON: You have them. That's

         12  what I passed up.

         13                 CHAIRPERSON GENNARO: Okay.

         14                 MR. CARLSON: I asked them why they

         15  did not mention the Westchester Airport, given the

         16  specificity and seriousness of this threat, and the

         17  response was, well, it's kind of covered by the

         18  other regulations, it's covered by everything else.

         19                 Well, it really isn't covered by

         20  everything else, because it is a very special kind

         21  of threat. It really needs to be dealt with in the

         22  draft FAD, specifically and adequately. We've urged

         23  them to do that.

         24                 We've also urged the EPA --

         25                 CHAIRPERSON GENNARO: But the FAD
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          2  actually is directed at New York City government,

          3  right? This is what the FAD is directed at?

          4                 MR. CARLSON: Yes.

          5                 CHAIRPERSON GENNARO: And what can New

          6  York City government do about the airport?

          7                 MR. CARLSON: The New York City

          8  government can talk to the Westchester County

          9  Executives. They can talk to the airport

         10  authorities. They can lobby with the FAA.

         11                 CHAIRPERSON GENNARO: Yes, I'm just

         12  thinking about trying to address that within the

         13  purview of the FAD, when this is the federal

         14  government --

         15                 MS. FLATOW: Jim, on record EPA has

         16  said that if there's any deterioration in the

         17  Kensico quality of water, they immediately rescind

         18  the FAD.

         19                 CHAIRPERSON GENNARO: Right.

         20                 MS. FLATOW: And that would be enough

         21  to have some provision made to protect that

         22  particular reservoir, which is 90 percent of our

         23  water, and the airport is a very major contributor.

         24                 CHAIRPERSON GENNARO: Right. Well, I'm

         25  just trying to -- okay, please continue. I was just
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          2  thinking out loud how an airport would fit into the

          3  context of the FAD, and my lawyer who knows a lot

          4  more about legal things than I do can help me along

          5  with that after the hearing. But, please, continue.

          6                 MR. CARLSON: Well, anything that

          7  affects water quality in Kensico is a proper purview

          8  of the FAD. The EPA now makes comments on stormwater

          9  plants, waste treatment plants, they make it on

         10  private septic systems, they make comments on

         11  everything else in sight, except this.

         12                 CHAIRPERSON GENNARO: Okay.

         13                 MR. CARLSON: It really is a

         14  deficiency in the program.

         15                 CHAIRPERSON GENNARO: Okay.

         16                 MR. CARLSON: We also in the same

         17  topic, we have urged the EPA to promote monitoring

         18  of groundwater that is flowing from or affected by

         19  the Westchester Airport. This has not been done. It

         20  should be done. They could be front and center in

         21  talking with their colleagues, the FAA, in terms of

         22  demanding proper kind of groundwater monitoring is

         23  done.

         24                 CHAIRPERSON GENNARO: Oh, I see. So I

         25  guess you have sort of like a whole Westchester
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          2  Airport sort of prong to this, and I guess it's

          3  contained or referenced in your statement?

          4                 MR. CARLSON: Yes, it is. Only because

          5  it is such a specific and serious threat, it really

          6  should be dealt with specifically and separately.

          7                 The other point that I did want to

          8  make, and it reinforces --

          9                 CHAIRPERSON GENNARO: Well, the

         10  airport stuff has been great. I appreciate that. The

         11  airport stuff is good.

         12                 MR. CARLSON: I'm delighted that

         13  something is called great.

         14                 The other point we need to make is

         15  that the FAD now covers within the Croton kind of

         16  geography, it covers two of the Croton Reservoirs,

         17  because on an emergency basis they could pump water

         18  into the Delaware Aqueduct. If those programs can be

         19  done for, protection programs can be done for those

         20  two reservoirs, why not the rest of the Croton.

         21                 We also heard earlier, I think from

         22  the DEP, that they are now dedicated to protecting

         23  the Kensico.

         24                 Well, the Kensico was on the bottom

         25  end of this Croton geography, the other two Kensico
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          2  reservoirs are at the top end. Why not protect the

          3  other nine reservoirs in the middle of all of this

          4  and keep all the water clean and apply all of these

          5  programs to all of the Croton Reservoir. We find

          6  this is another serious deficiency in the FAD.

          7                 CHAIRPERSON GENNARO: Well, in order

          8  for the FAD to speak to the other reservoirs there

          9  would have to be application by the City for

         10  filtration avoidance and on and on and I just don't

         11  -- I mean, while DEP recognizes and we all

         12  recognize the need to protect the rest of the Croton

         13  system because of the valuable resource that it is,

         14  absent some sort of -- I mean, right now we have a

         15  commitment by the City to do it, and no application

         16  on behalf of the City to that, which gets to the

         17  point that Oliver Koppell had made. I mean, that's

         18  just not going to be done within the context of the

         19  FAD, because the EPA couldn't do it within the

         20  context of this FAD if it wanted to. I don't believe

         21  it legally could do it within the context of the

         22  FAD. There may be other ways to do it, but not

         23  within the context of the FAD, because there is no

         24  filtration avoidance currently either applied for or

         25  being contemplated for that part of New York City's
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          2  water system.

          3                 MR. CARLSON: But given the overall

          4  goal here of protecting New York City's drinking

          5  water --

          6                 CHAIRPERSON GENNARO: I understand

          7  that, but right now, the FAD that we got is the FAD

          8  that we got and I've got to make the FAD that's on

          9  the table the best that it can be, and I don't have

         10  the power to unilaterally, you know, make it cover

         11  more things than it can. However, we'll see where

         12  this goes with Oli Koppell and the other people who

         13  are interested in, you know, pushing for such an

         14  application on behalf of the Croton system and so

         15  on.

         16                 But, you know, and if that were to

         17  happen, then that would be how this would be

         18  addressed through a FAD. It would be, I guess, a

         19  separate FAD, presumably for that water system as

         20  well. But it doesn't exist now. Although, the

         21  recognition of the need to do extensive watershed

         22  protection in the Croton system, I think there is

         23  recognition of that, maybe it's not proceeding to

         24  the extent that it could. So, what I think I'm

         25  hearing through this hearing is the need for this
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          2  Committee to step up its effort in that area. But

          3  that's separate and apart from the task that we're

          4  doing now, although your input on this issue will

          5  inform what we do in that other area.

          6                 I'm just trying to say the FAD we got

          7  is the FAD we got and I can't by dint of my office

          8  just say, well, the FAD now has to cover all these

          9  other reservoirs and these other water systems that

         10  it just doesn't cover right now.

         11                 MR. CARLSON: I fully appreciate what

         12  you're saying. And let me just say two things about

         13  that very, very briefly.

         14                 CHAIRPERSON GENNARO: Sure.

         15                 MR. CARLSON: One. To separate the

         16  Cat/Del from the Croton is --

         17                 CHAIRPERSON GENNARO: It is separate.

         18  It is a matter of legal fact.

         19                 MR. CARLSON: It is a legal nicety, it

         20  is a bureaucratic nicety that makes no sense in the

         21  public interest in terms of keeping New York City's

         22  drinking water clean and safe.

         23                 CHAIRPERSON GENNARO: And I don't

         24  disagree with you, but I've got a little job to do

         25  right now with regard to making the FAD that's on
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          2  the table the best that it can be. And that's

          3  something I'm going to do and we'll take up this

          4  other issue, you know, as appropriate.

          5                 But I just need everyone to

          6  understand the chair that I'm sitting in and what

          7  I've got to do with regard to the FAD that's on the

          8  table now. That doesn't mean that I can't advocate

          9  the other thing, but right now we've got a job to do

         10  to get EPA to make this the best FAD that it can be

         11  for it's, you know, within the legal scope that it

         12  has.

         13                 MR. CARLSON: Understood.

         14                 CHAIRPERSON GENNARO: I mean, I can

         15  say what I want, I can beat up EPA or whatever, but

         16  I am agreeing with you, but I need you to be

         17  sensitive what I'm trying to do at this minute.

         18                 MR. CARLSON: If you would convene a

         19  hearing on the Croton, we would be extremely pleased

         20  to participate.

         21                 CHAIRPERSON GENNARO: And then we can

         22  rock and roll on that.

         23                 MR. CARLSON: And provide anything.

         24                 CHAIRPERSON GENNARO: Sure.

         25                 MR. CARLSON: Thank you very much.
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          2                 CHAIRPERSON GENNARO: Okay. Thank you

          3  so much.

          4                 Thank you for appreciating and

          5  understanding where I am forced to come from.

          6                 Frank.

          7                 MR. EADIE: Thank you.

          8                 CHAIRPERSON GENNARO: Sure.

          9                 MR. EADIE: Thank you very much. My

         10  name is Frank Eadie. I'm the Chair of the Clean

         11  Water Committee for the Atlantic Chapter, which

         12  covers the New York State for the Sierra Club, and

         13  unlike Sierra Club campaigns, the Sierra Club

         14  committees last forever and take a bath in the city

         15  reservoirs on a regular basis (laughter.)

         16                 First off, I have a number of

         17  comments. I'm going to try to wrap up, deal with

         18  sort of loose strings, and then I have grand vision

         19  which I'd like to share with you.

         20                 CHAIRPERSON GENNARO: Okay.

         21                 MR. EADIE: One, the current FAD, the

         22  draft FAD, sets a legal precedent. This current FAD

         23  says that it, the FAD, applies to two Croton

         24  reservoirs, not Cat/Del reservoirs, Croton

         25  reservoirs.
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          2                 CHAIRPERSON GENNARO: What says that

          3  now?

          4                 MR. EADIE: Two Croton Reservoirs,

          5  Cross River and Croton Falls. Those are not part of

          6  the Cat/Del system, that's what the FAD says, that's

          7  what DEP says, that's what everybody says.

          8                 You've also heard testimony --

          9                 CHAIRPERSON GENNARO: You're also

         10  saying that the current FAD applies to --

         11                 MR. EADIE: Applies to those two

         12  reservoirs.

         13                 CHAIRPERSON GENNARO: Those two

         14  reservoirs. And everyone knows that?

         15                 MR. EADIE: It's in very clear print.

         16  Read the document yourself.

         17                 CHAIRPERSON GENNARO: Okay.

         18                 MR. EADIE: It appears in about

         19  two-thirds of the sections of that FAD.

         20                 CHAIRPERSON GENNARO: Of the current

         21  FAD.

         22                 MR. EADIE: And in fact, the current

         23  FAD talks about the Croton system as a unit.

         24                 CHAIRPERSON GENNARO: So, we're not

         25  talking about the proposed FAD, we're talking about
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          2  the one that's in place right now?

          3                 MR. EADIE: We're talking about the

          4  draft FAD. The proposed FAD, not the existing one.

          5                 CHAIRPERSON GENNARO: So, the existing

          6  FAD does not speak to those two reservoirs?

          7                 MR. EADIE: I'd have to go back and

          8  read it.

          9                 CHAIRPERSON GENNARO: Okay.

         10                 MR. EADIE: It's been a long --

         11                 CHAIRPERSON GENNARO: What you're

         12  saying is that the proposed FAD, the one that we're

         13  taking comments on, the one that I'm seeking to

         14  influence, does recognize --

         15                 MR. EADIE: Doesn't just recognize, it

         16  sets rules for how those reservoirs will be treated.

         17  That's what we're asking be applied to the rest of

         18  the system.

         19                 CHAIRPERSON GENNARO: I appreciate it,

         20  because what you're saying is you're giving me a

         21  hook here, you know?

         22                 MR. EADIE: A very large one.

         23                 CHAIRPERSON GENNARO: Right. Okay.

         24  See, this is why we have hearings, so that the

         25  Chairman can find out important information and act
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          2  on it.

          3                 MR. EADIE: And you heard, a half an

          4  hour, an hour ago now, Eric Goldstein, who is a very

          5  good lawyer, probably as good a lawyer as there is

          6  on this topic, ask that the FAD include the same

          7  provisions applied to the new Croton Reservoir. So,

          8  we're now up to three. Because nobody argues that

          9  the new Croton Reservoir is part of the Cat/Del.

         10                 CHAIRPERSON GENNARO: What are the two

         11  reservoirs that it speaks to? What two reservoirs?

         12                 MR. EADIE: Cross River, and Croton

         13  Falls.

         14                 CHAIRPERSON GENNARO: Cross River,

         15  Croton Falls.

         16                 MR. EADIE: That's two reservoirs.

         17                 CHAIRPERSON GENNARO: And the reason

         18  for that is because they can pump water into the

         19  Cat/Del?

         20                 MR. EADIE: Water from those two

         21  reservoirs can go through existing pipes with pumps

         22  that in fact have just recently been installed, new

         23  ones.

         24                 CHAIRPERSON GENNARO: Right.

         25                 MR. EADIE: Now, again, part of the
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          2  FAD says that, and EPA policy says that there will

          3  not, it will not be possible to pump water out of

          4  those reservoirs into the Delaware aqueduct once

          5  filtration goes into effect. Filtration is supposed

          6  to go into effect in six, seven years. Okay, but the

          7  DEP has just spent something like $50 million, 50 to

          8  100 million dollars, upgrading the pumps for those

          9  two reservoirs.

         10                 CHAIRPERSON GENNARO: But, however,

         11  once filtration is brought on line for the Croton

         12  system --

         13                 MR. EADIE: They can't do that.

         14                 CHAIRPERSON GENNARO: They can no

         15  longer --

         16                 MR. EADIE: Because they're not

         17  filtered.

         18                 CHAIRPERSON GENNARO: Because they're

         19  not filtered.

         20                 MR. EADIE: But DEP has just spent a

         21  huge amount of money to put in new pumps.

         22                 CHAIRPERSON GENNARO: And, so, the

         23  case that Eric and others are making for inclusion

         24  of the new Croton Reservoir is for what reason?

         25                 MR. EADIE: Because there is a pipe
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          2  that goes from the intake at the new Croton

          3  Reservoir into the Catskill aqueduct.

          4                 The other two feed the Delaware, the

          5  Croton feeds the Catskill.

          6                 CHAIRPERSON GENNARO: Or it could.

          7                 MR. EADIE: It does.

          8                 CHAIRPERSON GENNARO: It does.

          9                 MR. EADIE: At times it does.

         10                 CHAIRPERSON GENNARO: At times it

         11  does. Okay.

         12                 And, so, they're saying that's like

         13  the same logic that applies to these two reservoirs

         14  should also apply to the new Croton Reservoir.

         15                 MR. EADIE: Exactly.

         16                 CHAIRPERSON GENNARO: Okay.

         17                 MR. EADIE: But once you've said that

         18  the New Croton needs to be protected, then you have

         19  to look to where the water for the New Croton comes

         20  from, and that's from Muscoot Reservoir, which

         21  provides something like 85 percent of the water that

         22  gets into the New Croton Reservoir, okay?

         23                 So, if you're going to protect the

         24  New Croton, it makes absolutely sense to --

         25                 CHAIRPERSON GENNARO: To leave the
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          2  Muscoot out.

          3                 MR. EADIE: -- To leave the Muscoot

          4  out because basically you can't protect the New

          5  Croton if you don't protect the Muscoot.

          6                 CHAIRPERSON GENNARO: So, so far we're

          7  up to four reservoirs.

          8                 MR. EADIE: We already have the West

          9  Branch and the Boyd's Corner, which are officially

         10  part of the Catskill Delaware system.

         11                 CHAIRPERSON GENNARO: Are you keeping

         12  score now? Are you keeping score of all of these

         13  reservoirs?

         14                 MR. EADIE: But they also are part of

         15  the Croton. I mean, the water coming over the

         16  spillways for those two reservoirs ends up in the

         17  New Croton Reservoir.

         18                 So, we're now up to six reservoirs

         19  out of 13.

         20                 Not only that, but if you're going to

         21  do the Muscoot, the watershed of the Muscoot

         22  basically is the entire rest of the watershed.

         23  Because the Muscoot's water comes from every other

         24  reservoir, okay? All seven other reservoirs feed

         25  directly or indirectly to the Muscoot.
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          2                 CHAIRPERSON GENNARO: Okay.

          3                 MR. EADIE: Okay? So now you've got

          4  the whole reservoir, and get the whole entire

          5  watershed.

          6                 CHAIRPERSON GENNARO: The whole

          7  system.

          8                 MR. EADIE: The whole system,

          9  absolutely.

         10                 CHAIRPERSON GENNARO: Give me a hook

         11  and I'll do something with it. I wasn't as

         12  conversant with that as I should. I don't know

         13  everything. We don't know everything, that's why we

         14  have people come before us to give us some guidance

         15  and direction. That was most helpful. Look, and

         16  people missed this. They should have been here to

         17  hear it.

         18                 I don't mean to make light of it.

         19                 MR. EADIE: My mother thought I should

         20  be a lawyer. She was probably right.

         21                 Okay, now, another point that hasn't

         22  been made to this point, or at least not well made,

         23  is that remember the MOA? Remember the funding

         24  provisions of the MOA? And all that money that goes

         25  from the City to the towns, counties, et cetera?
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          2                 CHAIRPERSON GENNARO: Yes.

          3                 MR. EADIE: Okay, most of those

          4  provisions last precisely how long? Five years. Five

          5  years.

          6                 Guess what year we're in? Guess what

          7  kind of position that puts on those towns and so

          8  forth? They haven't got their money.

          9                 CHAIRPERSON GENNARO: They're not

         10  what? They're not going to get their money? They're

         11  not what?

         12                 MR. EADIE: There's no more money

         13  coming.

         14                 MS. FLATOW: We don't know that.

         15                 MR. EADIE: We don't know that for

         16  sure.

         17                 MS. FLATOW: The Partnership Council

         18  is reviewing all of this, too.

         19                 CHAIRPERSON GENNARO: Does the FAD

         20  speak to this? Does the FAD speak to any of this?

         21                 MR. EADIE: The FAD doesn't speak to

         22  it. At least not directly. It does in some sense

         23  that it incorporates provisions.

         24                 CHAIRPERSON GENNARO: So, all of these

         25  watershed partnership programs --
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          2                 MS. FLATOW: Not in the FAD.

          3                 CHAIRPERSON GENNARO: And what kind of

          4  programs are you talking about? What programs are

          5  these? The economic development thing and all that?

          6                 MR. EADIE: Right. Right.

          7                 MS. FLATOW: And Planning.

          8                 CHAIRPERSON GENNARO: Planning.

          9                 MS. FLATOW: In the Croton system,

         10  they are supposed to, each of them, both Westchester

         11  and Putnam are supposed to do a plan.

         12                 MR. EADIE: Do a watershed management

         13  plan. And that money, all of that within is the five

         14  years.

         15                 Basically, and this comes from Bobby

         16  Kennedy, who was a major architect of the agreement

         17  --

         18                 CHAIRPERSON GENNARO: Right.

         19                 MR. EADIE: Was that basically the FAD

         20  was set up to expire.

         21                 CHAIRPERSON GENNARO: Well, are you

         22  talking the FAD or the MOA? Because the MOA was

         23  where all these fundings things were from.

         24                 MR. EADIE: Right. Exactly. I'm sorry,

         25  I misspoke.
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          2                 CHAIRPERSON GENNARO: All right.

          3                 MR. EADIE: But the FAD does expire,

          4  no question about that.

          5                 CHAIRPERSON GENNARO: All right.

          6                 MR. EADIE: But the MOA basically was

          7  set up to coincide with the FAD, and those folks,

          8  most of them I assume like the money they've been

          9  getting and would like to get more. So, they have an

         10  inducement to come to the table.

         11                 CHAIRPERSON GENNARO: Right.

         12                 MR. EADIE: So, many of the provisions

         13  that are in the MOA, which form the basis for what

         14  the FAD is saying, come up for renegotiation right

         15  now.

         16                 CHAIRPERSON GENNARO: Right.

         17                 MR. EADIE: So, restrictions like no

         18  eminent domain could go away in the very near

         19  future, especially if it only applied to a very

         20  limited area. Like the Kensico, for example.

         21                 CHAIRPERSON GENNARO: Right.

         22                 MR. EADIE: I mean, how many of those

         23  little towns out there are going to sacrifice big

         24  bucks from New York City to protect the Kensico land

         25  owners, like 20 of them?
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          2                 CHAIRPERSON GENNARO: Right.

          3                 MR. EADIE: I'm not sure they would.

          4                 So, if somebody were an astute

          5  negotiator, eminent domain could reappear suddenly

          6  in the Kensico.

          7                 And I want to stress again, NBIA,

          8  you've heard about it, what people didn't point out

          9  as well as they should have is that to the south of

         10  Coonie Hill (phonetic), which is where NBIA is

         11  planning to build, is the Rye Lake and is the exit,

         12  the outflow from the Delaware aqueduct, okay? The

         13  Delaware Aqueduct shoots millions of gallons of

         14  water a day, tens of millions of gallons, hundreds

         15  of millions of gallons, hundreds of millions of

         16  gallons of water a day right out, just at the base

         17  of Coonie Hill, on the top of which is supposed to

         18  go all of this impervious surface, which means that

         19  it's all going to be running downhill, all washing

         20  off the soils and so forth, directly into the

         21  outflow from the Delaware Aqueduct, which is going

         22  to drive it right through the reservoir to the

         23  output, okay? So, we're talking about a development

         24  that is right at the most critical point in the

         25  entire system, okay?
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          2                 On the north side --

          3                 CHAIRPERSON GENNARO: Make sure that

          4  you have a conversation with Donna after the

          5  hearing, and make sure we've got the precise

          6  coordinates on that and we understand what that's

          7  about. I don't want to do that all on the record,

          8  but I want us to have a better understanding of it

          9  than we have now.

         10                 MR. EADIE: And we know that NBIA

         11  spent exactly, or within a few bucks $10 million to

         12  buy the properties. Ten-million dollars, out of 250

         13  million, you know, where was the City?

         14                 CHAIRPERSON GENNARO: Right.

         15                 MR. EADIE: Where was the City?

         16                 And I mean, not only that, but the

         17  City owns the land surrounding Coonie Hill.

         18                 CHAIRPERSON GENNARO: Well, we can use

         19  that as a case for more vigorous involvement for

         20  people to get some of this land, because it's a

         21  loser to have that set up as you described.

         22                 MR. EADIE: It's just crazy.

         23                 North of there is Bear Cutter Creek,

         24  and the Bear Cutter, what is it? Inlet.

         25                 CHAIRPERSON GENNARO: Right.
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          2                 MR. EADIE: Either way the runoff runs

          3  directly into the reservoir from this site.

          4                 CHAIRPERSON GENNARO: Thank you,

          5  Frank.

          6                 Do you have other points that you

          7  need to make?

          8                 MR. EADIE: Yes, a few other ones.

          9                 CHAIRPERSON GENNARO: Okay, because

         10  I've got to start wrapping up.

         11                 MR. EADIE: I guess the most critical

         12  in terms in the long range, as far as I'm concerned,

         13  that the FAD doesn't do? It doesn't say the City

         14  will spend money or do anything in terms of

         15  research.

         16                 Genie talked about it, nobody else

         17  today really has seriously talked about it. But the

         18  most important point about this whole system, about

         19  the science, about the whole thing is, we just don't

         20  know much of anything about what to do, how to do

         21  it, what's going to work, what's not going to work,

         22  how best to go about doing it, okay? The City

         23  basically is in a perfect position to provide the

         24  funding, to get the funding from the feds to be a

         25  leader, the world's leader, in creating that
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          2  knowledge, in creating the knowledge in learning how

          3  to do it, and the Croton in the one respect is so

          4  important because, in fact, that's the place where

          5  we can say what does sustainable mean? Can people

          6  live, and sustainably, you know?

          7                 Can we actually have thousands of

          8  people, a million people, living -- hundreds of

          9  thousands, or 150,000, something like that, people

         10  living in watershed and having the water coming off,

         11  coming out of there pure and clean, sustainable.

         12                 CHAIRPERSON GENNARO: That's where

         13  we're going, Frank, with your help.

         14                 MR. EADIE: And we need the money. We

         15  need the FAD to say the City has to do a

         16  comprehensive monitoring program, and it's

         17  associated with any project that it does, to try to

         18  improve or control or whatever. We've got to get

         19  great, steady evaluations of what it's doing, what

         20  the people out there are doing, and we have a huge

         21  amount of data that's getting collected, but we have

         22  to monitor. We have to know what's happening to the

         23  water in conjunction with all the things that are

         24  happening on the land.

         25                 It's an incredible laboratory, and it
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          2  can be compared with at Cat/Del, which is quite

          3  different. Different things are going to work in the

          4  Cat/Del that work in the Croton, because the

          5  geology, the hydrol -- everything is different.

          6                 CHAIRPERSON GENNARO: Sure.

          7                 MR. EADIE: And, so, I mean we have a

          8  wonderful laboratory, which has to be used. I mean,

          9  there are not many places left that don't filter.

         10                 CHAIRPERSON GENNARO: Right.

         11                 MR. EADIE: And we have a chance to

         12  actually see what happens when you don't, and how

         13  you can manage, they can manage it and how it can be

         14  sustainable.

         15                 EPA just put out a report saying that

         16  right now in this country to meet existing

         17  requirements, EPA's requirements, the cities and

         18  states of this country need to spend close to a

         19  billion, a trillion dollars to upgrade current water

         20  treatment processes, not sewage. Not sewage, just

         21  the filtration of the drinking water. Close to a

         22  trillion. There are other reports that say it's

         23  more, but that they underestimate it, and they

         24  probably do, you know, don't want to make it look

         25  worse. We're talking trillion dollar industry, okay?
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          2  And what we're trying to say is that you can do it

          3  for billions, and you can turn it around. If we can

          4  work out a way to handle the Croton, if people can

          5  live there and not pollute, that's probably true of

          6  other places, too, okay? And this is going to be, I

          7  mean we're talking a trillion bucks, just minimum

          8  now. Now, you extend that over -- and the point is

          9  that the science is coming along and every time the

         10  science provides new information filtration changes.

         11                 The processes that were appropriate

         12  for the Croton ten years ago are totally passe now,

         13  okay? If the plant had been built in '97, as it was

         14  supposed to be, it would have looked totally

         15  different than the plant that they're planning now

         16  for 2011. Totally different. Because the science has

         17  changed. Not 'cause the water has changed, but the

         18  science has.

         19                 CHAIRPERSON GENNARO: Right.

         20                 MR. EADIE: So, the process, we're

         21  talking just mega billions, trillions of dollars

         22  really, for as the science tries to catch up with

         23  nature to figure out how to do it right, everybody

         24  is going to have to be spending huge amounts of

         25  money to stay up if EPA gets its way, engineers get
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          2  their way. What we have to do is develop a core of

          3  science and a core of people who know the science

          4  and can handle and can deal with nature and work

          5  with nature, let nature do the job it's set up, I

          6  mean it's evolved to do. Because that's why it works

          7  well, you know?

          8                 CHAIRPERSON GENNARO: Right.

          9                 MR. EADIE: The evolution takes

         10  advantage of all the impurities, all the nutrients

         11  that get in, if it has a chance, and we need to know

         12  how to facilitate that, take advantage of it, work

         13  with it, and that's what we need to learn and train

         14  people how to do, and we could be the center -- I

         15  mean, we should see training schools --

         16                 CHAIRPERSON GENNARO: Do you have

         17  comments along these lines for the FAD?

         18                 MS. FLATOW: Whether it's applicable

         19  to the FAD or not --

         20                 CHAIRPERSON GENNARO: I'm just saying

         21  I want to get the benefit of everything that Frank

         22  has to say, rather than just depending upon my own

         23  ears.

         24                 Did you submit a statement today,

         25  Frank?
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          2                 MR. EADIE: No. I've been working on

          3  it, but I haven't gotten it completed.

          4                 CHAIRPERSON GENNARO: Okay.

          5                 If you would like to be in contact

          6  with Donna, the Committee Counsel on that, you know,

          7  please do so along with that other issue about the

          8  runoff right by the Rye Lake and all that.

          9                 Thank you.

         10                 MR. EADIE: Thank you.

         11                 CHAIRPERSON GENNARO: I appreciate it.

         12                 Thank you all very much.

         13                 And we have one more witness, Richard

         14  Muller, of the Manhattan Borough President's Office.

         15                 Mr. Muller gets the patience award,

         16  the patience prize.

         17                 Mr. Muller, we believe you

         18  implicitly, we're not going to swear you in.

         19                 MR. MULLER: Thank you.

         20                 Thank you, Chair Gennaro, Counsel

         21  DeCostanzo. I'll summarize the Borough President's

         22  --

         23                 CHAIRPERSON GENNARO: Not that we

         24  didn't believe the other people, I'm just trying to

         25  extend some courtesy for your patience.
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          2                 MR. MULLER: Well, my delivering the

          3  testimony constitutes hearsay, but we'll do it

          4  anyway.

          5                 CHAIRPERSON GENNARO: Okay.

          6                 MR. MULLER: The Borough President

          7  compliments the City on whatever has been

          8  accomplished but remains concerned, and I'll just

          9  say that there are several areas in which

         10  improvements can and must be made in order for the

         11  City to avoid filtration, and this confirms pretty

         12  much all of what's been said here. Two of these are

         13  absolutely critical upgrading the many wastewater

         14  treatment plants and acquisition of land around the

         15  Kensico. And while she recognizes some progress has

         16  been made in these areas, she had hoped more would

         17  have been made in the intervening time, and,

         18  therefore, the FAD must again put this stuff on a

         19  timetable and make it aggressive.

         20                 And then the overarching point is

         21  that the aggressive vigilant implementation of all

         22  of these improvements that were brought up by NYPIRG

         23  and NRDC and all of the other witnesses, they have

         24  to be integrated into the FAD.

         25                 And, finally, the issue of sprawl,
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          2  the City must also be actively vigilant in the land

          3  use review process, get that SEQRA stuff in there,

          4  throughout the watershed, to ensure that there is no

          5  net increase and impervious surfaces.

          6                 And actually the Borough President

          7  also wanted to mention the Westchester County

          8  Airport, that not only should there not be an

          9  increase in impervious surface, but there is also an

         10  option. In my research for the Borough President I

         11  discovered that they're thinking of putting a pilot

         12  training facility and the representation was that

         13  this would not be, you know, an environmentally

         14  deleterious use, and there was reference to other

         15  suggestions, quote/unquote, an organic garden. It

         16  turns out that what the environmental advocates want

         17  is to depave a portion of the airport so that it

         18  will much result in less runoff and help with the

         19  absorption of water and the runoff will actually

         20  decrease.

         21                 That's not an organic garden, this is

         22  exactly what we're talking about, a net decrease in

         23  impervious surfaces.

         24                 So, again, this is the Borough

         25  President's position that she supports the
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          2  incorporation of all of these much more aggressive

          3  requirements into the FAD.

          4                 Thank you for the opportunity to

          5  comment.

          6                 CHAIRPERSON GENNARO: Thank you. And I

          7  just would like to compliment the Manhattan Borough

          8  President and you and her staff. She consistently

          9  weighs in on these issues. She's the only Borough

         10  President of record here today. Although everyone

         11  was invited, and we appreciate her involvement and

         12  her office's involvement in this issue, and her

         13  involvement on this issue even when she was a member

         14  of the City Council. And, so, please thank her on

         15  our behalf for her continued involvement on this

         16  issue. Hers is an important voice on this.

         17                 MR. MULLER: I will.

         18                 CHAIRPERSON GENNARO: And we really

         19  appreciate your patience in sticking with us the

         20  whole way.

         21                 MR. MULLER: Thank you for that.

         22                 CHAIRPERSON GENNARO: Now, is the

         23  Manhattan Borough President going to submit formal

         24  comments?

         25                 MR. MULLER: Yes, indeed, she is.
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          2                 CHAIRPERSON GENNARO: Okay. If we

          3  could have the benefit of those comments, as well.

          4                 MR. MULLER: I'll forward them to the

          5  Counsel.

          6                 CHAIRPERSON GENNARO: That would be

          7  great. That would be good.

          8                 So, Donna, make sure you talk to Mr.

          9  Muller.

         10                 Thank you. Thank you very much.

         11                 MR. MULLER: Thank you, Mr. Chair.

         12                 CHAIRPERSON GENNARO: Does anyone else

         13  wish to be heard? This hearing is adjourned.

         14                 (Hearing concluded at 6:02 p.m.)
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          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, CINDY MILLELOT, a Certified

         10  Shorthand Reporter and Notary Public in and for the

         11  State of New York, do hereby certify that the

         12  foregoing is a true and accurate transcript of the

         13  within proceeding.

         14                 I further certify that I am not

         15  related to any of the parties to this action by

         16  blood or marriage, and that I am in no way

         17  interested in the outcome of this matter.

         18                 IN WITNESS WHEREOF, I have hereunto

         19  set my hand this 14th day of June 2002.

         20

         21

         22

         23

         24

                                   ---------------------

         25                          CINDY MILLELOT, CSR.
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