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On April 8, 2003, the Committee on Environmental Protection will hold an oversight hearing on the New York Independent System Operator’s (NYISO) proposed plan to adopt a market demand curve for its wholesale markets for electric capacity.

I. Background
In April 1996, the Federal Energy Regulatory Commission (“FERC”) ordered utilities that own, control or operate facilities used for transmitting electric power to let other companies buy and sell power over their distribution systems.  In May 1996, the New York State Public Service Commission (“PSC”) issued an initial restructuring plan that permitted competition for the production and sale of electricity to begin in 1998.  Due to deregulation, New York State has moved from a system in which one large public utility company – Consolidated Edison (“Con Edison”) – produced practically all of the electricity used in the City, to a system in which Con Edison buys most of the power it distributes from other electrical power generators and delivers that energy to customers through its distribution system.  Con Edison has been required by the PSC to sell most of its own electric generating plants.


The NYISO is, according to its website, is

“a not-for-profit organization formed in 1998 as

part of the restructuring of New York State’s

electric power industry.  Its mission is to ensure

the reliable, safe and efficient operation of the

State’s major transmission system and to administer

an open, competitive and nondiscriminatory

wholesale market for electricity in New York State.

It utilizes a bid process for electricity and transmission

usage, which enables the State’s utilities, and other

market participants, to offer electricity at competitive

prices, rather than regulated rates.”

It is NYISO’s belief that “[c]ompetition in New York’s wholesale electricity market is expected to result in lower overall electricity costs for New Yorkers.”

II.
Electric Capacity
The City of New York experienced a reduction in the demand for electricity following the September 11th terrorist attack on the World Trade Center.  However, as the City rebuilds and recovers from a sluggish economy, the demand by New York City customers for electricity is expected to exceed the amount of reliable supply as a result of an increase in the use of electrical devices.  According to several high-ranking officials and organizations, including Mayor Michael Bloomberg, New York State Attorney General Eliot Spitzer, the New York State Business Council, the New York Building Congress, and the Independent Power Producers of New York (IPPNY), without increases in generating capacity to meet the demand and increased emphasis on energy efficiency, the City of New York could face brownouts and blackouts as well as price spikes.
  Energy experts have recommended several measures to address the potential power crisis, including the construction of new electric generating plants.

In August 2001, New York City’s energy demand reached record-setting levels when the Northeast experienced a major heat wave.
  That stress on New York’s electric system underscored the concern that the State’s energy supply might not be adequate to meet its demand. 


Although the downturn in the local economy has contributed to a reduced projected increase in demand over the next few years from early 2001 figures, it is clear that the issue of an adequate energy supply still poses a grave concern.
 Essentially, increased temperatures similar to those that occurred during August 2001 would place the City at risk.
  


According to the NYISO, New York State will need an additional 7,100 megawatts (MW) of electric generating capacity by 2005 to meet its energy needs.
  Of that amount, 2,000 – 3,000 MW of electricity must be generated within the boundaries of New York City.
  These figures are based on the “80 percent rule”, which requires that eighty percent of the City’s peak demand capacity be generated within City limits in order to maintain the reliability of the City’s electricity supply.  These figures also take into account the NYISO’s 18% “capacity reserve margin”, which requires that a reserve equal to at least 18% of projected peak electricity demand be maintained to ensure system reliability.


Even though the loss of the World Trade Center and the surrounding buildings in the tragedy of September 11, 2001 resulted in an immediate reduction of 140 MW in New York City demand, it is anticipated that this will be a temporary decrease.
  Many of the businesses that were displaced on September 11th have since relocated within New York City and re-building on the World Trade Center site over the next few years will result in greater electricity usage.

As previously mentioned, it is widely believed by high-ranking officials and organizations that new power plants will be needed to meet the projected additional capacity requirements.
  Prior to January 1, 2003, new electric power plants built in New York State with a generating capacity of 80 MW or more and existing power plants seeking to provide a generating capacity of 80 MW or more were required to undergo a review and permitting process pursuant to Article X of the State Public Service Law.  Under that law, new and expanding facilities had to obtain a Certificate of Environmental Compatibility and Public Need from the New York State Public Service Commission’s (NYSPSC) State Board on Electric Generation Siting and the Environment (Siting Board).

Since Article X expired at the end of last year, new power plants must undergo a renewed permitting process pursuant to the State Environmental Quality Review Act (SEQRA).  To date, no applications have been filed under the new SEQRA process.  It is expected that the certification determination on all pending Article X applications will be completed by the second quarter of 2003.
  However, a total of nine plants have been approved pursuant to the Article X process.  Four of the nine approved plants are located in New York City and the other five are located upstate.
  The four approved plants in New York City are – the Astoria Energy, LLC plant in Astoria, Queens, East River Repowering Project in Manhattan, the Poletti Station Expansion plant in Astoria, Queens, and the Ravenswood Cogeneration Project plant in Long Island City, Queens.
  These plants are expected to produce approximately 1,000 MW, 360 MW, 500 MW and 250 MW, respectively, of electricity after their anticipated completion.
  The other five plants are as follows: the Brookhaven Energy, LP plant located in Long Island, and the Athens, Bethlehem Energy, Bowline and Wawayanda plants located upstate.
  These additional five plants are expected to yield a combined total of 3,700 MW of added electricity by the second quarter of 2006.

III.
NYISO’S Proposed Market Demand Curve
According to the National Center for Appropriate Technology (NCAT), an organization serving economically disadvantaged people by providing information and access to appropriate technologies that can help improve their lives, the energy industry in New York “is still in a transition to fully competitive markets, a process that may take longer than expected due to supply, market power and price volatility issues.”
  In fact, “[c]ritics see a crisis situation developing due to a `capital crisis’ faced by many electricity suppliers, along with a generating capacity crisis due to lack of supply in the more populated downstate area.”
  Many agree, including New York State Attorney General Eliot Spitzer and a number of the State’s business leaders, that “New York State must site and build new electric generating plants as well as transmission lines in order to avoid power shortages and restrain electric energy costs for consumers.”
    However, according to an article in CRAIN’S New York Business, generators “have been virtually closed out of the capital markets in recent years because of the financial troubles in the energy industry.”
  New York State Assemblyman Paul Tonko, Chairman of the Assembly Standing Committee on Energy, wrote in a paper released in October 2002, “New York’s `Perfect Storm’ An Industry in Crisis: The Financial Condition of Electric Generating Companies in New York State,” that “A capital crisis has shattered the merchant generator industry, which supplies over half of the electricity in New York, leaving many companies with severely depressed equity values and bond ratings below investment grade.  Major companies are in danger of bankruptcy.  A predicted rise in natural gas and petroleum prices may deepen the crisis by draining the operational resources of the companies.”

The NYISO is in agreement that “[f]inancing of new facilities has essentially dried up, and investors do not see a reasonably reliable stream of revenue to justify investment in New York generating facilities.”
  Moreover, according to the NYISO, “New York is already approaching a serious deficiency in Capacity.”
  Nevertheless, the NYISO believes that the current economic environment can be improved with the adoption of their proposed market demand curve.  The proposed market demand curve, an administratively set requirement which seeks to assure that there is adequate investment to provide a reliable electric system,
 will increase the “capacity payment” that generating facilities receive to stand-by and maintain their operation in order to generate electricity in times of increased demand.  The capacity payment is passed to the consumer as part of the cost of having available electricity.

According to the NYISO, the proposed market demand curve “would also provide additional long-term reliability benefits with more Capacity than the minimum 118% established by the NYSRC (The New York State Reliability Council).”
 Essentially, according to the NYISO, its proposed market demand curve “will promote greater stability in the Installed Capacity market, provide a more effective economic signal for new investment in New York generating facilities, and enhance reliability”
 since investors will “see a reasonably reliable stream of revenues to justify investment in New York generating facilities.”
  

IV.
Concerns over the Proposed Market Demand Curve

Opponents of the NYISO’s proposed market demand curve, including the City of New York, forty-eight Members of the New York State Legislature, Con Edison, the Energy East Companies, Strategic Power Management, Incorporated and others, are not convinced that the demand curve will stimulate new investment, as voiced in their respective appeals to the NYISO or Motion in Support of the appeals submitted to the NYISO.
  Opponents further argue that adoption of the proposed market demand curve will increase electricity cost to consumers.   In addition, opponents contend that many of the plants that will benefit from the proposed market demand curve are plants that will continue to operate older, less efficient, less environmentally sound plants.  The concerns surround the amount of harmful emissions that older, less efficient power plants would emit, in particular the impact of such emissions as carbon dioxide (CO2), which is the primary greenhouse gas responsible for global warming.

Electricity generation is the largest source of air pollution in the United States, releasing more than two-thirds of the nation’s sulfur dioxide, and approximately one-third of carbon dioxide, nitrogen oxides, and mercury emissions.  Smog, particulate matter, toxic air pollution, worsened visibility in national parks, acid rain, other water pollution and global warming contribute to disease and premature death.  Many of these pollutants are emitted by older power plants that are specifically exempted from the Clean Air Act.

The burning of fossil fuels in vehicles, power plants and factories, as well as large scale development in forests and agricultural lands, have substantially increased the amounts of greenhouse gases in the atmosphere.  According to the State University of New York at Albany Campus Nature Web, “[p]ower generation and other fossil fuel emissions release about 6 billion tons of carbon per year, worldwide, to the atmosphere.”
  Atmospheric concentration of carbon dioxide, the human-made greenhouse gas, is expected to make the largest contribution of greenhouse gases, 30% higher than 200 years ago.

Due to the aforementioned factors, proponents argue that the NYISO should be encouraging owners of existing electric generating facilities, as well as newcomers to the New York City electric power industry, to maximize efficiency by incorporating technological advances in energy production that increase electric generation but do not require an increase in fossil fuel consumption, and, therefore, do not increase carbon dioxide emissions.  Such policy will, over time, decrease carbon dioxide emission rates as more efficient power facilities are installed and older power facilities are either retired or incorporate more effective pollution control processes.  The end result will be a cleaner, healthier environment for the City’s citizens, while at the same time meeting the City’s energy needs.  Essentially, those opposed to the ISO’s proposal believe the energy industry in the State of New York should not receive assistance from the NYISO at the cost of public health, air, land and water quality. 
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