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Oversight: Perspectives on the New York City Environment: Ideas for its Further Improvement and Protection

On February 3, 2004, the Committee on Environmental Protection will conduct an oversight hearing regarding perspectives on the New York City environment and will hear testimony from various people in the environmental community regarding ideas for its further improvement and protection.  

Background

The Committee on Environmental Protection, which has oversight powers over the New York City Department of Environmental Protection (DEP), has jurisdiction over a number of different environmental areas that affect the health and welfare of New Yorkers.  These areas primarily stem from the structure, powers and duties of the DEP, including the Environmental Control Board (ECB), that are set forth in Chapter 57 of the New York City Charter, §§ 1401-1404. 

The DEP is responsible for providing pure, wholesome and adequate supplies of drinking water for New York City; treating sewage and disposing of the sludge generated from the sewage treatment process; and preventing air, water and noise pollution.  In addition, the DEP is authorized to respond to emergencies caused by releases or threatened releases of hazardous substances and to collect and manage information concerning the amount, location and nature of hazardous substances.

A. Department of Environmental Protection

1.
Water Resources Control



Pursuant to section 1403(a) of the Charter, the Commissioner has charge and control of: all structures and property connected with the supply and distribution of water for public use, including fire and drinking hydrants and water meters; and, furnishing the water supply and maintaining its quality and investigation for and construction of all works necessary to deliver the proper and required quality of water, with ample reserve for contingencies and future demands.  In addition, the Commissioner is responsible for issuing and enforcing rules and regulations governing the use and supply of such water.  The Commissioner must ensure that the water supply of any private company that is 

supplying any portion of the City or its inhabitants with water is wholesome and adequate.  Finally, the Commissioner shall, except where otherwise provided by law, regulate and control harmful emissions, such as pollutants, into water within and about the City; enforce all laws, rules and regulations regarding such emissions; and, make such investigations and studies as is desirable for the purpose of such enforcement and controlling and eliminating pollution of the City’s waters.

2. Sewage Control



Pursuant to section 1403(b) of the Charter, the Commissioner has charge and control over the location, construction, alteration, repair, maintenance and operation of all sewers and sewage disposal plants and all matters in the City relating to public sewers and drainage.  The Commissioner also has the authority to adopt rules and prescribe penalties regarding private sewage disposal systems, other than community private sewage disposal systems.  With respect to community private sewage disposal systems, the Commissioner shall have the authority to perform inspections and issue notices of violation concerning the New York City Health Code and the power to perform duties delegated to the Commissioner by the Board of Health or the Department of Health.  Finally, the Commissioner may adopt regulations requiring the discharge of sewage, refuse, factory waste and trade waste into the public sewers, or regulating, restricting or prohibiting the use of public sewers for the discharge of any substance.



In an effort to protect New York City’s receiving waters, the City Council passed Local Law 27 of 2003 last year, which increases civil penalties for water pollution, drainage, and sewer control violations.  Local Law 27 will help the City enforce the legal measures vital to protecting the quality of the City’s surrounding water bodies and will give the City more flexibility to do so.  Specifically, the increased civil and criminal penalties that Local Law 27 will impose are intended to discourage acts that cause problems in sewer maintenance, treatment plant operations and, ultimately, water quality.  

3. Air Resources Control



Pursuant to section 1403(c) of the Charter, the Commissioner shall regulate and control the emission into the air of harmful or objectionable substances, such as smoke, odors, gas vapors and any combustion products; enforce all laws, rules and regulations regarding such emissions; and, make such investigations and studies as is desirable for the purpose of such enforcement and of controlling and eliminating air pollution.



In an effort to protect and improve New York City’s air quality, the City Council passed Local Law 77 of 2003 at the end of last year.  Local Law 77 requires the use of ultra low sulfur diesel (ULSD) fuel and the best available technology to reduce emissions by nonroad vehicles in City construction.  The use of ULSD fuel (diesel with a sulfur content of no more than 15 parts per million (ppm)) and the best available technology will help reduce harmful emissions, such as particulate matter and other pollutants, that may result in aggravated asthma, decreased lung function and other respiratory illnesses. Such efforts will also help the City to comply with the Clean Air Act and may alleviate the City’s costs associated with increased asthma hospitalizations and reduced productivity.   

4. Noise Pollution Control



Pursuant to section 1403(d) of the Charter, the Commissioner shall enforce all laws, rules and regulations to eliminate noise pollution.  The Commissioner shall also make investigations and studies to develop permissible sound levels and to correct problems related to noise control.



Although the City’s Noise Control Code has improved the quality of life for City residents and visitors, this code must be thoroughly reexamined, and the City Council is looking forward to working with the DEP to do so.  Currently, the DEP is undertaking an exhaustive examination of the Noise Control Code.  In addition, in 2002, the Mayor launched a new initiative, Operation Silent Night, aimed at controlling unreasonable noise in neighborhoods throughout the City.  According to a press release that outlined the Administration’s safety accomplishments in 2003, since Operation Silent Night was launched, it “has resulted in the issuance of 111,180 summonses (which includes parking violations and moving violations, Criminal Court summonses, and DEP noise violations).  Operation Silent Night has also proven an effective crime-fighting tool, yielding over 7,400 arrests, over 1,100 of which have been felony arrests.”
  “Intensive enforcement measures include the use of sound meters, towing of vehicles, seizure of audio equipment, summonses, fines, and arrests.”

5. Review of Environmental Consequences of Certain Activities



Pursuant to section 1403(e) of the Charter, the Commissioner shall review and comment upon the environmental consequences of any activity requiring the approval of any City agency where such activity may have a significant impact on the physical aspects of the environment of the City.  The Commissioner shall also be responsible for investigating, evaluating and reporting upon activities related to fuel supply and demand, alternative sources of energy and resource recovery.

6. Resource Recovery Task Force



Pursuant to section 1403(f) of the Charter, a resource recovery task force shall be formed jointly by the Commissioners of Environmental Protection and Sanitation, which shall advise and make recommendations to both Commissioners with respect to planning and implementation of programs of energy and materials recovery for the City’s solid and liquid wastes.

7. Energy Conservation and Alternative Fuels



Pursuant to section 1403(g) of the Charter, the Commissioner shall participate in formulating an energy policy for the City, including assessing the environmental costs and factors associated with all kinds of energy use and programs developed to meet energy needs.  The Commissioner shall also work to encourage fuel and energy conservation, alternate sources of fuel and energy and stimulate and foster others to participate in such projects, programs and activities.

8. Emergency Response



Pursuant to section 1403(h) of the Charter, the Commissioner shall have the power to respond to emergencies caused by releases or threatened releases of hazardous substances into the environment.  In accordance with this power, the Commissioner may implement any response measures deemed necessary to protect the public health or welfare or the environment from a release or threat of a release; order responsible persons to undertake response measures, and recover the costs of response measures incurred by the Department from the responsible persons.  

9. Community Right-to-Know



Pursuant to section 1403(i) of the Charter, the Commissioner shall have the power to collect, compile and manage information concerning the amount, location and nature of hazardous substances present in the City.  This information shall be made available to City personnel who are responsible for responding to emergencies regarding hazardous substances and the public.



Local Law 26, also known as the New York City Community Right-To-Know Law, was passed by the City Council in 1988.  The purpose of the law is to protect the environment, the health and safety of community members and emergency response personnel, by providing information about the exposure to and dangers associated with the storage, use and handling of hazardous substances, extremely hazardous substances and regulated toxic substances.  Protection from these harmful substances is vitally important towards safeguarding the environment and the health of City residents, workers and visitors.  To this end, the City Council passed Local Law 76 of 2003 and Local Law 82 of 2003 at the end of last year.  Local Law 76 and Local Law 82 strengthen the City’s Community Right-To-Know Law by requiring the DEP to include additional information concerning enforcement of the law in its annual report and doubling the current penalties that may be assessed for violations of the Community Right-To-Know Law, respectively.

B.  Environmental Control Board
The Environmental Control Board (ECB or the Board) is “an administrative tribunal that provides hearings on notices of violation issued by other City agencies for various "quality of life" infractions of the City's laws and rules.”
  Although the ECB is housed in the DEP, it handles certain violations associated with agencies such as the Department of Buildings, the Department of Sanitation and the Parks Department, among others.

Pursuant to section 1404(a) of the Charter, the ECB consists of the Commissioner of Environmental Protection, the Commissioner of Sanitation, the Commissioner of Buildings, the Commissioner of Health, the Police Commissioner, the Fire Commissioner and the Commissioner of Consumer Affairs, in addition to six other members who are not City employees, but who are appointed by the Mayor, with the advice and consent of the City Council.
  Since today’s hearing is being held by the Environmental Protection Committee and is focusing on the DEP’s activities, the Committee will only consider those responsibilities of the ECB pertaining to the City’s environmental regulations.

1. Environmental Regulation



Pursuant to section 1404(b) of the Charter, the ECB may adopt and amend regulations concerning air emissions and equipment emitting harmful or objectionable substances into the air.  In addition, the ECB may regulate the emission of pollution into the waters within and about the City.  The Board may only regulate the aforementioned activities insofar as such regulations are not inconsistent with any provision of law.

2. Environmental Enforcement



Pursuant to section 1404(c) of the Charter, the ECB shall enforce the provisions of the Charter and the Administrative Code, and any rules and regulations made thereunder, which relate to the provision of a pure and adequate supply of drinking water; the prevention of air, water and noise pollution; the response to emergencies caused by releases or threatened releases of hazardous substances; and, the reporting of information relating to the amount, location and nature of hazardous substances and the labeling of such substances.

3. Adjudication Process



Section 1404(d) of the Charter sets forth the process by which the ECB adjudicates violations of the various laws, rules and regulations it has the authority to enforce.  This section includes provisions regarding the form, issuance and service of notices of violation and procedures regarding judgments of the Board. 

� New York City Charter § 1403.


� “Mayor Michael R. Bloomberg Outlines Public Safety Accomplishments in 2003”, December 15, 2003 (PR-359-03), Office of the Mayor, p. 2.





� Id.


� http://www.nyc.gov/html/dep/html/ecb.html


� Of these six appointees to the ECB, one is “to be possessed of a broad general background and experience in the field of air pollution control, one with such background and experience in the field of water pollution control, one with such background and experience in the field of noise pollution control, one with such background and experience in the real estate field, one with such background and experience in the business community, and one member of the public, and who shall serve for four-year terms.”  New York City Charter § 1404(a) 
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