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Oversight – Local Implementation of Section 3 of the Housing and Urban Development Act of 1968 and the New York City Housing Authority 

CM/Build Program.

I. Introduction

Today the Subcommittee on Public Housing, chaired by Diana Reyna, will conduct an oversight hearing on the City’s implementation of Section 3 of the Housing and Urban Development Act
and the new Contract Manager Build Program (CM/Build Program) administered by the New York City Housing Authority (NYCHA). The purpose of Section 3 of the Housing and Urban Development Act (Section 3) is to “ensure that the employment and other economic opportunities generated by Federal financial assistance for housing and community development programs shall, to the greatest extent feasible, be directed toward low- and very low-income persons, particularly those who are recipients of government assistance for housing,”
 and to “business concerns (discussed below) which provide economic opportunities to low- and very low-income persons (emphasis added).”
 Section 3 is thus a vital federal procurement policy that can help many disadvantaged persons obtain meaningful employment if there is proper compliance by local governments and contractors. Today’s hearing will, therefore, serve to explore the extent to which the City’s two housing agencies (HPD and NYCHA) are complying with Section 3. 

Today’s hearing will also serve to explore and analyze the benefits and downfalls of  NYCHA’s new CM/Build Program and in relation to compliance with Section 3. The stated purpose of NYCHA’s CM/Build program is to “improve the quality and timeliness of major construction projects…and provide long-term job opportunities for NYCHA residents.”
 The CM/Build program is estimated to enable 300 public housing residents, over the course of three years, to learn skilled trades through a pre-apprenticeship and then enter a state-approved apprenticeship program (see below). The CM/Build program also was implemented to help guard against a history of NYCHA contractor’s non-compliance with federal and state prevailing wage law requirements.

NYCHA provides affordable housing to nearly 420,000 authorized low- and moderate-income residents in 346 housing developments with 181,000 apartments in five boroughs. A recent report found that over 50% of African American males aged 16-64 in New York City are unemployed,
 and this same devastating statistic holds true for the African American male residents of public housing.
 Therefore today’s hearing is particularly important, in light of this report and in light of the new federally mandated Community Service Requirement for Public Housing residents and the estimated 70,000 to 80,000 persons who are not exempt from performing the requirement because they are unemployed.

II. Section 3 of the Housing and Urban Development Act

Section 3 of the Housing and Urban Development Act of 1968 was amended in 1992 when Congress required HUD to promulgate regulations to implement Section 3. HUD promulgated such regulations (interim rule) in 1995, which are found at 24 CFR Part 135. The Act and regulations spell out a scheme of preferences for hiring and the awarding of contracts on HUD assisted construction projects and all funding for public housing to be directed to residents of public housing and low- and very-low income persons residing in the area where the HUD-assisted public works project is located.

A. Section 3 Covered Assistance


Section 3 applies to the “training, employment, contracting and other economic opportunities arising from the expenditure of public housing assistance,” including assistance for development, operations and modernization.
  Section 3 also applies to housing and community development assistance,
 including section 8 assistance and other housing assistance (not administered by the Assistant secretary of Housing), and community development assistance that is used for major housing rehabilitation (including the abatement of lead based paint hazards); housing construction and other public construction.
 There is no threshold amount for public housing assistance regardless of the amount of the contract or subcontract. However, Section 3 only applies to housing and community development assistance when the amount of assistance is $200,000.00 for recipients and 100,000 for contractors and subcontractors.
 Furthermore, Section 3’s requirements apply to the “entire project or activity that is funded with section 3 covered assistance, regardless of whether the section 3 activity is fully or partially funded with section 3 covered assistance.”

B. Safe Harbor Goals for Meeting the Greatest Extent Feasible Requirement


Section 3 regulations contain two separate safe harbor provisions for section 3 covered public housing programs and for other HUD programs covered by section 3, which serve to meet the “greatest extent feasible requirement.” 
 For public housing programs, NYCHA and its contractors may demonstrate compliance if  Section 3 residents
 comprise “30 percent of the aggregate number of new hires. (emphasis added)”
 For other HUD programs, recipients, such as HPD and its contractors, may demonstrate compliance “by committing to employ section 3 residents as 10 percent  of the aggregate number of new hires” and in some cases, 30 percent. 
,
 With respect to business concerns, compliance may be satisfied if, “1) At least 10 percent of the total dollar amount of all section 3 covered contracts for building trades work for maintenance, repair, modernization or development of public or Indian housing, or for building trades work arising in connection with housing rehabilitation, housing construction and other public construction; and 2) At least three (3) percent of the total dollar amount of all other section 3 covered contracts,” are awarded to Section 3 business concerns.
’


A. Priority of Order for Section 3 Residents

Section 3 contains an order of priority for the hiring of Section 3 residents and the awarding of contracts to Section 3 business concerns. For public housing programs, the priority for Section 3 residents is as follows (i) Residents of the housing development or developments for which the section 3 covered assistance is expended (category 1 residents); (ii) Residents of other housing developments managed by the housing authority (HA) that is expending the section 3 covered housing assistance (category 2 residents); (iii) Participants in HUD Youthbuild programs being carried out in the metropolitan area (or nonmetropolitan county) in which the section 3 covered assistance is expended (category 3 residents); (iv) Other section 3 residents.
For housing and community development programs, the priority for hiring section 3 residents is as follows: (i) Section 3 residents residing in the service area or neighborhood in which the section 3 covered project is located (collectively, referred to as category 1 residents); and (ii) Participants in HUD Youthbuild programs (category 2 residents). iii) Where the section 3 project is assisted under the Stewart B. McKinney Homeless Assistance Act (42 U.S.C. 11301 et seq.), homeless persons residing in the service area or neighborhood in which the section 3 covered project is located shall be given the highest priority; and (iv) Other section 3 residents.

B. Priority of Order for Section 3 Business Concerns 

The order of priority for awarding contracts to business concerns with respect to public housing programs is as follows: (i) Business concerns that are 51 percent or more owned by residents of the housing development or developments for which the section 3 covered assistance is expended, or whose full-time, permanent workforce includes 30 percent of these persons as employees (category 1 businesses); (ii) Business concerns that are 51 percent or more owned by residents of other housing developments or developments managed by the HA that is expending the section 3 covered assistance, or whose full-time, permanent workforce includes 30 percent of these persons as employees (category 2 businesses); or (iii) HUD Youthbuild programs being carried out in the metropolitan area (or nonmetropolitan county) in which the section 3 covered assistance is expended (category 3 businesses); (iv) Business concerns that are 51 percent or more owned by section 3 residents, or whose permanent, full-time workforce includes no less than 30 percent section 3 residents (category 4 businesses), or that subcontract in excess of 25 percent of the total amount of subcontracts to business concerns identified in paragraphs (a)(1)(i) and (a)(1)(ii) of this section.
With respect to housing and community development programs, “priority consideration is given to: (i) Section 3 business concerns that provide economic opportunities for section 3 residents in the service area or neighborhood in which the section 3 covered project is located (category 1 businesses); and (ii) Certain applicants …selected to carry out HUD Youthbuild programs (category 2 businesses); (iii) Other section 3 business concerns.”

III. HPD’s Compliance with Section 3


There is currently no information as to HPD’s compliance with Section 3. HPD has recently claimed that Section 3 does not apply to them and the Subcommittee looks forward to exploring this issue at today’s hearing. 

IV. NYCHA’s Compliance with Section 3


NYCHA has sought to comply with the requirements of Section 3, and is showing a concerted effort through the new CM/ Build Program, however advocates claim that enforcement continues to remain extremely lax (see discussion below under 2001 hearing). Since 1995, it is estimated that approximately 6000 residents have been hired through NYCHA’s Section 3 program and, from July 2001 to July 2003, there have been 909 such new hires.
 During 2003, 256 residents were hired through NYCHA’s Section 3 program. While there is no information as to the duration of these jobs, NYCHA Chairman Hernandez has testified that most new hires have been menial unskilled jobs and have lasted only for the length of the project.
 NYCHA also has reported that nearly one third of its current workforce, or 4,000 NYCHA employees, are residents of its developments.
 And although NYCHA does insert Section 3 clauses in applicable construction contracts, which includes a required Section 3 hiring plan that must be filled out, there is little information with respect to the extent to which NYCHA currently enforces these clauses. Anecdotally, many advocates believe that the majority of NYCHA residents are not aware of Section 3 or the CM/Build program. Thus, the Subcommittee believes there must be more outreach to NYCHA residents and oversight by this Subcommittee to ensure enforcement. 
V. NYCHA’s CM/Build Program
A. CM/Build Program Contracts

The Construction Management Build Program, otherwise know as CM/Build, is a pilot program administered by NYCHA and was first initiated in 2003 due to pressure from advocates and trade unions. On May 11, 2004, NYCHA Chairman Tino Hernandez testified before the Housing and Buildings Committee that “under the new Construction Management/Build Program, NYCHA (had) approved five contracts to private construction companies for $445 million, which will oversee major construction modernization work at NYCHA developments with the goal of improving the quality and timeliness of the work. To ensure jobs for residents, subcontractors must provide for a number of full apprenticeships for (NYCHA) residents.” 
  The $445 million represents approximately half of NYCHA’s capital expenditures over the next three years. (VERIFY) The request for proposals (RFP) for the pre-apprenticeship program was released by NYCHA, as well as the four remaining pre-qualification bid packages by NYCHA’s four remaining CMs, on June 8, 2004. 

The CM/Build contracts require that the CMs and/or their subcontractors participate in a state approved apprenticeship program. The C/M Build contracts require that one apprenticeship slot be provided (for residents) for “every $2 million dollars in aggregate construction funding…to the CM/Builder.” 
 Such residents must, however, first complete the pre-apprenticeship program. As stated above, according to Chairman Hernandez’s testimony, the pre-apprenticeship program does not currently exist because NYCHA just issued the (RFP) for the pre-apprenticeship program on June 8, 2004. This pre-apprenticeship program is estimated to cost $1.5 million at $5,000 per resident,
 with an estimated total of 300 residents graduating after three years. The pre-apprenticeship course is estimated to last 15-20 weeks,
 while most apprentice programs last three to four years.

 
B. Pre-Apprenticeship Program RFP


The Pre-Apprenticeship program (PA program) RFP released by NYCHA on June 8th calls for approximately 100 residents to be trained per year for three years with an option of two additional years, with a minimum of 300 residents graduating and then placed in apprenticeship programs. The PA program is intended to provide residents with soft and hard skills to prepare them for apprenticeship programs, most of which require a general equivalency diploma. According to the RFP, bidders must have knowledge of the “apprenticeship program selection process as governed by the New York State Department of Labor (DOL)” and must be able to coordinate with the CM/Builders to obtain waivers from DOL to ensure direct enrollment into apprenticeship programs. The winning bidder’s main responsibilities will include recruitment, assessment, minimal education, PA training and apprenticeship program placement. Moreover, bidders must be able to leverage one quarter of the cost of the PA program “through non-NYCHA funding.”
 Thus, NYCHA intends to pay for three quarters of the PA program’s funding, or an estimated $1.125 million and the winning bidder would have to come up with donations of $375,000. The RFP also requires quarterly status reports with any necessary recommendations concerning the PA program and a final report after completion of the program.

VII. 2001 Council Hearing


On April 26 2001, the Housing and Buildings Committee jointly with the Contracts Committee held an oversight hearing, entitled, “Are NYCHA’s Contract Estimates Sufficient to Pay Prevailing Wages And is the Payment of Prevailing Wages Being Enforced.” This hearing also heard testimony and a lengthy discussion concerning compliance by NYCHA and its contractors’ with Section 3. Most of the testimony from the hearing showed that there was very little compliance with both Section 3 and prevailing wage law requirements.


Many examples of non-compliance with Section 3 were brought to light. One college research group from Columbia, in consultation with MYF/Legal Services, testified about a study they performed. This group had a PowerPoint presentation that detailed their study of nine NYCHA construction contracts (while this group initiated a FOIL request with NYCHA for every construction contract), and showed on each contract how the Section 3 hiring plan was incomplete, unsigned, or not even filled out. Also, all of these contracts in the study were awarded to the non-compliant contractors. There was also a mutual these at the hearing where council members and advocates were calling for NYCHA to implement a pre-apprenticeship program.

VIII. Conclusion

The Subcommittee and the Council believes the CM/Build program is a step in the right direction but it is only a start and if successful should be greatly expanded. Considering the 70,000 residents who will have to perform the Community Service Requirement and the recent study which showed that over 50% of African American males aged 16 to 64 residing in public housing are unemployed, it is essential that the pre-apprenticeship program should be expanded at a rate to accommodate this population as quickly as possible. For this reason it is of the utmost importance that NYCHA agree to regularly share information about the performance of the C/M Build program with the Subcommittee and other stakeholders. Such a reporting mechanism would allow all stakeholders to identify the programs strengths and weaknesses and devise ways to improve the program and employ more residents. Today’s hearing will serve as an important venue for elected officials, public housing residents, labor, and community representatives to hold NYCHA accountable for improving the process of Section 3 resident hiring, enforcing prevailing wage laws and procuring construction work from responsible contractors.
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