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          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 CHAIRPERSON GENNARO: Good afternoon.

          3  We are just about to start, and you can help me in

          4  welcoming our most esteemed member of the Committee,

          5  Oliver Koppell, former Chairman for many years in

          6  the New York State Assembly, Committee on

          7  Environmental Conservation, former Attorney General,

          8  friend of Jim, valued member of the Committee.

          9                 COUNCIL MEMBER KOPPELL:  Thank you.

         10                 CHAIRPERSON GENNARO:  And, I am

         11  Council Member Jim Gennaro, Chair of this Committee.

         12    I would like to welcome you all to this hearing.

         13  Today the Committee will hear testimony on the

         14  status of the City's Brownfields Program.  Something

         15  we have long been interested in.  And of course, we

         16  know we can learn very much from those of you who,

         17  you know, work this issue on a day- to- day basis.

         18  And it is a very, very complicated issue that we try

         19  our best to keep track of, and want to make a

         20  positive impact on.  That is why we have you all

         21  here today.

         22                 A Brownfield site as you know, is

         23  commonly considered to be any property,

         24  redevelopment, or reuse of which may be complicated

         25  by the presence or potential presence of hazardous
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          2  waste, petroleum, or other contamination.

          3  Brownfields, if left to languish, are a blight on

          4  New York City neighborhoods. By virtue of their

          5  contamination, they can be ongoing sources of

          6  pollution, and a threat to public health.  And by

          7  putting sizeable areas of valuable City real estate

          8  off- limits to development by not developing them

          9  because they are Brownfields, they can be drains on

         10  local economies.

         11                 According to the New York City IBO

         12  there are an estimated 3,000 to 4,000 acres of

         13  Brownfields in the City.  We have the IBO in the

         14  house today.  We are grateful to have them. In 1996,

         15  the voters of New York State approved the New York

         16  State Clean Water, Clean Air Bond Act, which among

         17  other things, provided funding to municipalities to

         18  clean up local government- owned Brownfields.

         19  Unfortunately, as of December 2003, the City has

         20  been only awarded one million of the 200 million

         21  that was made available through the Bond Act for

         22  Brownfields development.           Advocates, local,

         23  and state officials point to many reasons why the

         24  City has not received more Bond Act funding.

         25  Certainly, we wish to explore, in some detail, at
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          2  this hearing, hoping that you can shed some light on

          3  that.

          4                 In September 2003, as everyone in

          5  this room knows, New York State Legislature passed

          6  the Superfund/Brownfield Law. This law made it

          7  easier to access the roughly, 175 million in funds

          8  that have been allocated through the Bond Act for

          9  Brownfield cleanups.  This new law is a step in the

         10  right direction.  However, the impact of this law on

         11  the City, and also the extent to which it frees up

         12  money, and overall how aggressive the City will

         13  continue to be to pursue these Brownfield

         14  reclamations, remains to be seen.

         15                 The goal of today's hearing is to

         16  learn more about the status of the City's

         17  Brownfields Program, including the extent and rate

         18  of the City's Brownfield cleanup and redevelopment

         19  effort, and the City's plans to access various so

         20  called, "pots of money" that may be available for

         21  this effort.

         22                 Moreover, it is the hope of this

         23  Committee that the testimony presented today will

         24  identify ways that incentives can be provided to

         25  assist in Brownfield site cleanups.  Finally we hope
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          2  to identify ways in which the City Council and the

          3  Administration, along with the environmental

          4  community, people who, you know, do community

          5  development, housing, and other types of economic

          6  development, and other organizations can work

          7  together to enhance the City's program for restoring

          8  Brownfield sites to productive and safe uses.

          9                 And you know, one of my key questions

         10  for everyone who testifies today, and in addition to

         11  getting valuable information and insight on the

         12  program, is, you know, what we, in the City Council,

         13  might be able to do in the way of legislation, or

         14  what we may be able to do to foster better, you

         15  know, interagency, or intergovernmental coordination

         16  to help to bring this about.

         17                 You know, in short, we are from the

         18  government and we are here to help.  And so, it is

         19  up to you to make us smart and give us ways in which

         20  we can best use our resources, and bully pulpit

         21  here, to create the most positive good, whether it

         22  is through legislation or whatever means people

         23  might think would be a good way for us to follow.

         24                 We are joined by, as I mentioned

         25  before, Council Member Koppell from the Bronx;
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          2  Council Member Recchia from Brooklyn.  I would like

          3  to thank the staff of the Committee, Donna

          4  DeCostanzo, and Richard Colon, my own staff of Peter

          5  Washburn and Brittany Mariotti, and our new staff

          6  member Jessica Estemay.  Jessica, this is your first

          7  hearing, stand up make yourself known there.  How

          8  about a big welcome for Jessica, what do we say

          9  here, terrific, and with Chris Manning from the

         10  Mayor's Office who helps us to get this show on the

         11  road, as well.

         12                 And so I will now call my first

         13  witness, Robert Kulikowski of the New York City

         14  Office of Environmental Coordination.  The Office,

         15  which as we know, is responsible for coordinating

         16  the City's official Brownfields effort.  And so,

         17  thank you for coming, Bob, we appreciate your being

         18  here.  We appreciate your efforts to move

         19  Brownfields forward. Notwithstanding the fact that

         20  you are a real good guy, we are going to swear you

         21  in anyway, okay?

         22                 MR. KULIKOWSKI:  Sure.

         23                 CHAIRPERSON GENNARO:  As we do for

         24  all of our witnesses, so thank you.  Donna

         25  DeCostanzo will give the oath, after that you can
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          2  proceed with your testimony by stating your name for

          3  the record, and proceeding.  Thank you.

          4                 MS. DECOSTANZO:  Could you please

          5  raise your right hand?  In the testimony that you

          6  are about to give, do you swear or affirm to tell

          7  the truth, the whole truth, and nothing but the

          8  truth?

          9                 MR. KULIKOWSKI:  I do.

         10                 MS. DECOSTANZO:  Thank you.

         11                 MR. KULIKOWSKI:  Good afternoon,

         12  Chairman Gennaro, members of the Committee.  My name

         13  is Robert Kulikowski, and I am the Director of the

         14  New York City Office of Environmental Coordination.

         15  I am pleased to be able to discuss the City's

         16  Brownfields Program today.

         17                 The Office of Environmental

         18  Coordination, or OEC, is the agency responsible for

         19  coordinating the City's Brownfields efforts.  We

         20  currently have two people who work full- time on

         21  Brownfield efforts, Lia Lan (phonetic), and Mark

         22  McIntyre (phonetic), although other OEC staff

         23  members are frequently consulted on this issue.

         24  Additionally, OEC coordinates the efforts of other

         25  agencies that are involved with Brownfields to
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          2  ensure as much synergy and consistency as possible

          3  City- wide. These agencies include the New York City

          4  Economic Development Corporation, the Departments of

          5  Environmental Protection, Housing Preservation and

          6  Development, Parks, City Planning, Health and Mental

          7  Hygiene, and the Law Department.  By working

          8  together, this core group of agencies, advances the

          9  City's basic goals of its Brownfields Program,

         10  protecting health and the environment, promoting

         11  economic development, and promoting sustainable

         12  reuse of an important city resource.

         13                 Throughout the country, Brownfields

         14  are often located in historically industrial areas,

         15  such as waterfronts and transportation corridors.

         16  However, in New York City, Brownfields tend to be

         17  ubiquitous because of the unregulated use of fill,

         18  illegal dumping, and the absence of zoning

         19  regulations prior to 1916, which allowed potentially

         20  polluting activities to occur throughout the City's

         21  five boroughs.  Hence, contaminated sites resulting

         22  from small commercial operations, such as gas

         23  stations and dry cleaners, are often less than one

         24  acre in size, and are found in neighborhoods

         25  regardless of zoning and land use considerations.

                                                            10

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 The current state and federal

          3  definition of Brownfield is very broad:  "any real

          4  property, the expansion, redevelopment, or reuse of

          5  which may be complicated by the presence or

          6  potential presence of a hazardous substance,

          7  pollutant, or contaminant."  This definition was

          8  changed several years ago to the broader, "any real

          9  property" from just "industrial property."  Because

         10  this definition encompasses both an economic

         11  development component, it can complicate

         12  redevelopment, and an environmental component, the

         13  potential presence of contamination, it would be

         14  highly subjective to identify a definitive list of

         15  Brownfields in New York City. Furthermore, such

         16  characterization would stigmatize properties and

         17  make them more difficult to redevelop by putting

         18  them on a list of "potentially contaminated sites."

         19                 However, in an effort to understand

         20  the magnitude of the Brownfields issue in New York

         21  City, OEC has looked at vacant industrially zoned

         22  land as a marker of where Brownfields might be

         23  found.  And I might add, that this was done prior to

         24  the federal change in the definition to expand it to

         25  all real property.  In 1993, a Department of City
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          2  Planning Citywide Industry Study found that there

          3  were 3,000 to 4,000 acres of vacant industrially

          4  zoned land in the City.  In 1997, OEC's GIS analysis

          5  counted approximately 6,000 vacant industrially

          6  zoned parcels.  Subsequent to these studies, as I

          7  said, the federal and state governments adopted the

          8  broader definition of Brownfields that did not

          9  specifically focus on industrial areas.  And so, we

         10  focused our efforts, more recently, on supporting

         11  public and private efforts to address Brownfield

         12  redevelopment, rather than on the resource-

         13  intensive effort to count them.  The subjectiveness

         14  of the Brownfields definition also makes it

         15  impractical to compare numbers of Brownfields from

         16  city to city.

         17                 In the absence of a formal list, we

         18  can however, agree that New York City's portfolio of

         19  developable land is dwindling and potential

         20  Brownfields are nearly all that is left to meet the

         21  growing land use pressures.  In other words, land is

         22  our final frontier.  These are often smaller

         23  noncontiguous parcels held by different owners and

         24  tend to be more difficult to develop.

         25                 Contaminants identified on Brownfield
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          2  sites in New York City are fairly standard, and they

          3  often include polycyclic aromatic hydrocarbons,

          4  heavy metals, petroleum waste, and volatile organic

          5  compounds.   Before development can proceed,

          6  remediation plans are developed and executed to

          7  reduce risks to public health and the environment,

          8  and to prevent exposure to these contaminants.

          9                 For these foregoing reasons, the City

         10  does not track each and every parcel of vacant land

         11  with respect to its status as a potential

         12  Brownfield.  However, OEC does track and monitor the

         13  status of sites that are in formal assessment or

         14  remediation programs; sites that are former

         15  manufactured gas plants; sites within the City that

         16  have applied for inclusion in the State's Brownfield

         17  Clean- Up Program as authorized by last years law;

         18  and sites that have undergone the City's

         19  environmental review process.

         20                 In the past three years, the City has

         21  participated in the mitigation and remediation of

         22  scores of sites across the five boroughs.  A major

         23  role is played by the Department of Environmental

         24  Protection's Office of Environment Planning and

         25  Assessment that, pursuant to the City's
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          2  environmental review law, instructs applicants on

          3  how to investigate and, where necessary, mitigate

          4  the impacts of hazardous substances at dozens of

          5  projects that undergo City environmental review.

          6                 The City also remediates Brownfields

          7  directly.  As an example, the City's Economic

          8  Development Corporation is cleaning- up a former

          9  manufactured gas plant site in the Hunts Point area

         10  of the Bronx, to make way for the relocation of the

         11  Fulton Fish Market and other commercial and

         12  industrial projects. EDC's experience at Hunts Point

         13  has been a positive one.  Under the State's

         14  Voluntary Cleanup Program, and I emphasize this was

         15  a voluntary cleanup program, EDC has entered into

         16  nine voluntary agreements with DEC under which EDC

         17  has investigated and removed significant quantities

         18  of coal tar from the site.  The experience has been

         19  positive, because the City, working with DEC, has

         20  implemented risk- based cleanups at Hunts Point,

         21  removing major contamination at a reasonable cost,

         22  that EDC will recover from Con Ed, the party

         23  responsible for the contamination.  In addition, the

         24  amount of time required to take each of these

         25  projects through the VCP, the Voluntary Cleanup

                                                            14

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  Program, has been reasonable, about three years.

          3                 In contrast, however, sites that have

          4  been accepted into the states environmental

          5  restoration program, under the Clean Air, Clean

          6  Water Bond Act, have experienced much longer time

          7  frames.  For example, the Bush Terminal Landfill

          8  Piers 1 through 4 in Brooklyn, was awarded

          9  investigation funds in January 1998, and is just now

         10  completing this investigatory phase, nearly seven

         11  years later.  Similarly, investigation funds for

         12  Barretto Point in the Bronx, were also awarded in

         13  January of 1998, and just this past September the

         14  remediation funds were awarded, again in excess of

         15  six years to complete the investigation phase.

         16                 This lengthy time frame, particularly

         17  coupled with a 75 percent reimbursement rate and a

         18  profit- sharing provision, if the City flipped the

         19  properties subsequent to cleanup, has made the

         20  program historically less attractive.  Under the

         21  State's 2003 Brownfield Law, the profit- sharing

         22  requirement was removed and the reimbursement rate

         23  was increased to 90 percent to make the program more

         24  attractive.   And I might add, Chairman Gennaro,

         25  that the $1 million was bumped up by about $6
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          2  million in September of this year, when the Barretto

          3  Point site got awarded its remediation funds.  So,

          4  we are up to $7 million now.

          5                 The City has been aggressive in

          6  seeking outside funding for Brownfields since the

          7  beginning of the Bloomberg Administration.  All

          8  funding efforts are coordinated through OEC. Staff

          9  track funding opportunities and deadlines, and pro-

         10  actively shares these opportunities with agencies

         11  with Brownfields interests.

         12                 Prior to 2002, the City received a

         13  1996 EPA grant that provided funds for policy

         14  research on Brownfields, and also allowed the

         15  initial assessment of five sites in a pilot program.

         16  Following passage of federal legislation in early

         17  2002 that established funding through EPA, the City

         18  has applied for this funding successfully.

         19                 In federal Fiscal Year 2003, the City

         20  received $750,000 to help capitalize a revolving

         21  loan fund for remediation, and $400,000 in

         22  assessment grants to characterize several sites in

         23  Brooklyn for future housing.

         24                 In federal Fiscal Year 2004, the City

         25  received $270,000 to complete site assessment for
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          2  Mariners Marsh on Staten Island, which will become

          3  parkland.

          4                 Last week on November 12, the City

          5  submitted its federal Fiscal Year 2005 application

          6  for $400,000 for assessment of sites that will be

          7  determined during the tenure of the grant; awards

          8  for this round of funding will be announced in mid-

          9  2005, it is generally in the June/July time frame.

         10                 EPA has not been fully funded for

         11  these grant programs and competition is extremely

         12  keen nationwide, and the City is extremely pleased

         13  that we have been as successful as we have.  Also,

         14  sites must meet EPA eligibility criteria and this

         15  may limit sites that the City can propose.

         16                 Under the Clean Water, Clean Air Bond

         17  Act's Environmental Restoration Program, the City

         18  has received approximately $7 million, just over $1

         19  million for investigation and slightly less than $6

         20  million for remediation, which I said was just

         21  awarded this past September of 2004.  Of the $200

         22  million initially available, only approximately 56

         23  has been awarded statewide, leaving roughly $144

         24  million still available.

         25                 While not strictly, a Brownfield
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          2  because the program is so new, for landfill closures

          3  under the State's Environmental Quality Bond Act in

          4  1986, the City can receive 75 percent reimbursement

          5  for its costs, which are estimated at this time to

          6  be roughly $180 million.  And without going into

          7  detail here, the state and federal awards to the

          8  City are summarized in Attachment A to the

          9  testimony.

         10                 Under the 2003 law, the Brownfield

         11  Opportunity Area, or BOA program was established.

         12  Essentially it is a community- based planning

         13  effort, and grants are available to municipalities,

         14  nonprofit organizations, or partnerships between the

         15  two.  For the first of round of funding, which

         16  applications were due this past June, a total of

         17  nine applications were submitted for areas within

         18  New York City.  Of these, the City was a partner

         19  with nonprofit organizations on two:  The Sherman

         20  Creek Project, and the East Williamsburg in-place

         21  Industrial Park Project in Brooklyn.

         22                 The Sherman Creek Project in Northern

         23  Manhattan was selected because it was initiated

         24  several years ago.  And through the involvement of

         25  the City, the community, and various elected
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          2  officials, including local Council members and the

          3  borough Presidents, the project has enjoyed

          4  excellent success, reaching the point that potential

          5  Brownfield sites have been identified and

          6  preliminary planning efforts have been accomplished;

          7  it was a logical candidate for funding in this

          8  program.

          9                 For the East Williamsburg Project,

         10  the not- for profit involved actually came to the

         11  City and asked if we would partner with them on this

         12  application.

         13                 Since this is the first round of

         14  funding for this program, and there has been no

         15  practical experience with it, it is premature to

         16  decide whether or not the City will pursue further

         17  funding from this source at this time.  In fact, we

         18  currently do not even know when funding for this

         19  initial round will be announced; under the 2003 law,

         20  $15 million was authorized and appropriated for

         21  three purposes:  The BOA Program, technical

         22  assistance grants, and additional resources for the

         23  New York State Department of Environmental

         24  Conservation.  To date, the specific allocation of

         25  dollar amounts among these three programs has not
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          2  been finalized.

          3                 The City received $750,000 from EPA

          4  in federal Fiscal Year 2003, as I mentioned earlier

          5  to help capitalize a revolving loan fund for

          6  hazardous materials remediation at Brownfield sites.

          7  There is a required match of $150,000 that will be

          8  supplied by the City.

          9                 The program, the New York Metro

         10  Brownfields Redevelopment Fund, is a partnership

         11  among the City, Nassau County, New Partners for

         12  Community Revitalization, and the Low Income

         13  Investment Fund.  It is the first fund of its kind

         14  in the country that uses EPA grant money to provide

         15  credit enhancement for loans, and it is anticipated

         16  that this investment will leverage at least $20

         17  million in private sector funds.  I do point out

         18  that loans that are backed by New York City funds

         19  will only be used for projects within the five

         20  boroughs, and similar provisions apply for Nassau

         21  County.  We anticipate launching the fund during the

         22  first quarter of 2005, and depending on its initial

         23  success the City will definitely will apply for

         24  additional federal funding as necessary.

         25                 And I noticed that Jody Cash just
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          2  came in, and she will speak at more length about the

          3  fund.

          4                 Before I wrap up, let me turn briefly

          5  to some comments about the Brownfield Law, itself.

          6  Working with the City's Legislative Affairs Office,

          7  our representatives met with the Assembly, Senate,

          8  and Governor's staffs in the summer and the fall of

          9  2003 to share the City's concerns about the emerging

         10  legislation.  In particular, these focused on the

         11  City's interest in risk- based cleanups, not placing

         12  undue regulatory burdens on parties seeking to

         13  redevelop small sites and groundwater issues.      We

         14  have continued to maintain involvement in the

         15  evolution in this legislation and the program by

         16  commenting on the State's soil standards.  And we

         17  have appended a copy of our comments as Attachment

         18  B.  Further, we sought to influence several changes

         19  when technical amendments to the 2003 law were

         20  proposed and enacted just last month.  Of particular

         21  importance was ensuring that the City could transfer

         22  financial incentives to subsequent developers of a

         23  site that had been remediated by the City.  This

         24  corrected a flaw that the initial 2003 law had.

         25                 Further, the City, too, is concerned
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          2  about the tax credits authorized by this

          3  legislation.  It is essential that the City not be

          4  unduly harmed by any potential modifications to

          5  these programs.  And we will continue to work

          6  closely with the State to ensure that this does not

          7  occur.

          8                 In summary, because vacant and

          9  underutilized land is a valuable commodity in New

         10  York City, the Administration has redoubled its

         11  efforts in the past several years to ensure that

         12  Brownfields are addressed.  We have been aggressive

         13  in seeking funding for site investigation and

         14  remediation from a variety of sources, although it

         15  must be recognized that each program has its own

         16  eligibility requirements for sites, which can be a

         17  limiting factor.  Our approach has been City- wide,

         18  attempting to strike a balance with sites in each of

         19  the five boroughs, prioritizing those that may be of

         20  particular health or environmental concern, are

         21  inhibiting economic development, or are otherwise

         22  compromising the City's efforts to move forward.  I

         23  believe that we will be met with even further

         24  success in the future.

         25                 Thank you for the opportunity to
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          2  comment.  I will be happy to answer any questions.

          3                 CHAIRPERSON GENNARO:  Thank you, Mr.

          4  Kulikowski for your comprehensive testimony.  I know

          5  that the Counsel to the Committee had shared some

          6  concerns or things that we asked that you speak to

          7  in your statement, and you pretty much covered all

          8  of those areas.

          9                 MR. KULIKOWSKI:  Right.

         10                 CHAIRPERSON GENNARO:  You get a very,

         11  very good grade for that.  And I think that anyone

         12  who could keep track of all the, you know, myriad

         13  programs, and funding sources, and all of these

         14  various parameters of these various Brownfields

         15  programs, I am a little dizzy right now.

         16                 MR. KULIKOWSKI:  I am blessed with a

         17  great staff.

         18                 CHAIRPERSON GENNARO:  So, I just have

         19  some notes that I made on your statement.  And I

         20  understand from your statement that you have two

         21  people dedicated to Brownfields in your office.

         22  Would you be able to characterize the amount of

         23  resources that the City, in its entirety has

         24  dedicated?  For example, someone walks up to me on

         25  the street, okay like you are the Chair of the

                                                            23

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  Committee of Environmental Protection, and the City

          3  has roughly a quarter million of employees, and how

          4  many people are working on Brownfields in the City

          5  of New York to try to get these places investigated,

          6  to try to get them remediated? You know, what are we

          7  doing here?   We have got 40,000 cops, how many

          8  people are working on Brownfields?

          9                 MR. KULIKOWSKI:  That is a pretty

         10  hard number to pin down, as I said.

         11                 CHAIRPERSON GENNARO:  But you were so

         12  good on all the other stuff.

         13                 MR. KULIKOWSKI:  Our office has two

         14  full- time people working on that.  I contribute,

         15  and the rest of the staff, if projects that they are

         16  working overlap Brownfields, they contribute as

         17  well.  So, because it is just from our office, it is

         18  hard for me to pin down a number.  I would say

         19  probably, somewhere between three and four out of

         20  the seven professionals.

         21                 When it comes to the other agencies,

         22  as I mentioned, we work with the Economic

         23  Development Corporation, HPD, the Department of

         24  Environmental Protection, and these people, you

         25  know, for me to try to go count everybody, you know,
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          2  I just do not have a particularly good number to put

          3  on what each agency's effort is.  You know, it

          4  depends on what you are counting.  For example, the

          5  Department of City Planning has been heavily

          6  involved in the Sherman Creek Project.  And so, you

          7  know, the question, I guess, is more of how do you

          8  count it.

          9                 CHAIRPERSON GENNARO:  Yes, I guess,

         10  my sense is as I kind of wade into this area and

         11  figure out things that might be beneficial for this,

         12  you know, for the Council to do is to try and figure

         13  out if there are adequate resources be dedicated,

         14  you know, by the agencies to this effort.  I am not

         15  a strong believer in that throwing more resources at

         16  something, necessarily, gets you the kind of results

         17  that you are looking for.  But that was just one of

         18  the issues that I had, which I would like to bring

         19  up with the advocates as well, is New York City

         20  doing enough in terms of, you know, resources to

         21  make everything that can and should happen in

         22  Brownfields actually happen?

         23                 You indicated also in your statement

         24  that you believe it would be somewhat

         25  counterproductive to dedicate a lot of resources to
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          2  count the actual numbers of Brownfields that there

          3  are in New York City.  Not only because it would not

          4  yield a result, but it is also could, in your

          5  estimation, I guess, put a stigma on certain

          6  properties, or whatever.  But, it seems that part of

          7  the solution has to sort of, to be to figure out

          8  like what the universe is.  Do you feel that you

          9  have a sufficient handle on the universe that no

         10  further universe definition activities need to be

         11  commenced, or?

         12                 MR. KULIKOWSKI:  I think this is

         13  something that we particularly try to get our arms

         14  around to sort of see the magnitude of what the

         15  problem is.  As I mentioned when I was speaking, a

         16  lot of the sites that are left are small

         17  noncontiguous, and under different ownership.  The

         18  City- owned properties are winish, but then there

         19  are a lot of privately held properties.

         20                 You know, it is interesting to note

         21  that some cities, for example, Dallas on their

         22  Brownfields website, list that they have no

         23  Brownfields at all.  Where as other cities like New

         24  Orleans and Chicago actually list particular sites.

         25  Because the Brownfield definition is so broad and
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          2  each political approach in each jurisdiction can

          3  vary, there is no easy way to compare things across

          4  the country, or to really know what the appropriate

          5  thing is to measure, necessarily.  I mean, there are

          6  some obvious sites that we know, the Phelps Dodge

          7  site on Newtown Creek, you know there are some large

          8  sites.  But those are the exception rather than the

          9  rule at this point.

         10                 We know from looking at the

         11  Department of Finance database for abandoned

         12  properties, and I do not recall the exact definition

         13  of what was searched for.  But we just did a

         14  distribution across the boroughs, and you can see

         15  that either vacant lots, or lots with abandoned

         16  buildings on them, or fenced in lots, you can get a

         17  rough feel for the geographic distribution across

         18  the City.  However, that database is not perfect

         19  because sometimes it shows up in adjacent side- yard

         20  to somebody.  So, I think right now, historically,

         21  there is a quality problem with the data.

         22                 It is something that we are keenly

         23  aware of, but it is something that, you know, it is

         24  really, really, you know, you have to make the

         25  judgement is it really worth, do you get a bang for
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          2  your buck if you try to do that.  And we think right

          3  now, that it is probably more fruitful to go in

          4  other directions.

          5                 CHAIRPERSON GENNARO:  Help me out

          6  then, I guess with the more fundamental question,

          7  and also for the benefit of the other members here

          8  of the Committee.  There are Brownfield sites that

          9  are owned by the City and presumably the City has a

         10  larger role on those kind of sites.  There are sites

         11  that are, you know, owned by private interests that,

         12  I guess, the City can play some kind catalyzing role

         13  in figuring on how those can move forward.

         14                 So from the prospective of the City,

         15  you can just walk us through very briefly, sort of

         16  like the different categories you got, like a City-

         17  owned site and here is what we try to do; and you

         18  have got privately- owned sites and here is where we

         19  think that the City can do something, like that, so

         20  we understand.

         21                 MR. KULIKOWSKI:  City- owned sites

         22  are actually very good candidates for the

         23  Environmental Restoration Program of the Clean Air,

         24  Clean Water Bond Act, because that is a program that

         25  is geared towards municipalities.  And now with the
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          2  profit sharing Provision removed, and the

          3  reimbursement rate increased from 75 to 90 percent,

          4  it is a much more attractive program.  It is

          5  particularly useful.  And most of the sites that are

          6  in the ERP, right now, are parkland sites.  So there

          7  is Barretto Point in the Bronx, and Hunts Point, and

          8  a few other places that are municipally owned sites

          9  that the City is either going to use as parklands,

         10  so there is no redevelopment initiative, which would

         11  have been inhibited by the profit sharing.  Or they

         12  are City owned sites that are going to be continued

         13  to be owned by the City.  So that is one category.

         14                 Another category of sites are the

         15  privately held sites, which may or may not be

         16  contaminated.  And for which there is no impediment

         17  to development because the economic pressures and

         18  incentives are so great that whether the property is

         19  contaminated or not, it will be developed.  And so

         20  the City really does not need to do anything there.

         21                 CHAIRPERSON GENNARO:  Right.

         22                 MR. KULIKOWSKI:  The issue, really

         23  is, when you come to the smaller privately held

         24  sites and how to get those together.  I think, you

         25  know, we want to get some experience with the BOA
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          2  program, which is one reason why the City wanted the

          3  Sherman Creek Project.

          4                 CHAIRPERSON GENNARO:  BOA is?

          5                 MR. KULIKOWSKI:  Is the Brownfields

          6  Opportunity Areas, which is community- based

          7  planning.  And because of that approach, it

          8  possibly, and since we have no experience, since the

          9  program is so new, it is an area that is worth

         10  exploring to be able to aggregate sites that are

         11  noncontiguous and that are under different

         12  ownerships.  You know, it is one of the philosophies

         13  that we can look at that way.

         14                 So, I think that those are probably

         15  the three major categories.  You know, the City-

         16  owned sites, I think are prime candidates for the

         17  ERP.

         18                 CHAIRPERSON GENNARO:  Right.  But

         19  about that last category of sites, are there, you

         20  know, things that, you know, we at the Council, we

         21  in government can do with regard to providing

         22  incentives, even like non- financial incentives,

         23  like expedited permitting or any kind of tricks that

         24  we may be able to try to facilitate things?  You

         25  know, everybody wants more Brownfield development.
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          2  You know, everyone wants to take the pollution out

          3  and bring in economic activity, and to the extent

          4  that we can play a role in government to catalyze

          5  some of those sites.

          6                 MR. KULIKOWSKI:  It is something

          7  that, I cannot give you a definitive answer of a

          8  list of things that we can do right now.

          9                 CHAIRPERSON GENNARO:  I was counting

         10  on you to do that, though.

         11                 MR. KULIKOWSKI:  It is something that

         12  we are working on.  About a year ago, the City had

         13  Baruch College, and Professor Hersh is going to

         14  testify in a little while, but we entered into a

         15  contract with them to look at sites that had been

         16  remediated, either totally or were undergoing the

         17  process, to see if we could identify, basically, a

         18  proforma that said, if you have this kind of site

         19  you can do steps A, B, C, and D, and you will be

         20  done.

         21                 Part of the issue is that the City

         22  does not have the final sign off.  The State has the

         23  final sign off and they can issue the no further

         24  action letter.  That is not the City's Department of

         25  Environmental Protection with the exception of
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          2  certain circumstances.  For example, an under

          3  environmental review, cannot USURP the State doing

          4  that.  So, you know we are a creature of the state,

          5  so we have to abide by some of their laws. And some

          6  of those are obstacles.

          7                 CHAIRPERSON GENNARO:  Right, but

          8  aren't there other areas, I mean remember when I was

          9  more inversed in this issue when I was actually an

         10  analyst for the Committee.  I think there were

         11  certain areas of the country, and even of our own

         12  state, I think Buffalo was an example that we are

         13  doing a whole bunch of this.  Am I correct in saying

         14  that Buffalo was, sort of like, a model of doing a

         15  lot of Brownfields development?  You know, how have

         16  other areas been able to, sort of, pierce the veil

         17  and make a lot of things happen, and we are still

         18  looking at six years of doing investigation?  Do you

         19  know what I mean?

         20                 MR. KULIKOWSKI:  Yes, I know exactly

         21  what you mean.

         22                 CHAIRPERSON GENNARO:  People in the

         23  cheap seats do not really understand that.

         24                 MR. KULIKOWSKI:  Right.  Part of

         25  issue is the unique geography of New York.  You
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          2  know, it is a lot easier to go out and develop, you

          3  know, a hundred- acre site outside Buffalo, because

          4  the sites, if they are upside down, they are not

          5  badly upside down, which means it costs more to get

          6  them back into use than they are worth.

          7                 That is not necessarily the case in

          8  New York. Again, you know, the unique problem of New

          9  York is having small sites, you know, less than an

         10  acre.  It is not as lucrative for someone to come in

         11  and say, oh, great I am going to put in housing

         12  here.  We would love to see a lot more affordable

         13  housing generated in the City.  But that is a real

         14  tough balance.  And a lot of times, if it is a not-

         15  for- profit developer, you know, a few thousand

         16  dollars may tip the difference between the project

         17  going and not going.  And that is one of the reasons

         18  why the financial incentive package that is in the

         19  2003 Brownfields Law, is so important to New York

         20  City, and why we are somewhat nervous about some of

         21  the issues that were raised in your questions about

         22  whether or not, you know, there are these windfall

         23  profits for sites that would probably be developed

         24  anyway.  It is something that we are particularly

         25  troubled by.
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          2                 CHAIRPERSON GENNARO:  Okay, we have

          3  some other questions here.  You mentioned that the

          4  City is concerned about the tax credits authorized

          5  by the 2003 State Legislation.  What are these

          6  concerns, specifically?  She tricked me, because you

          7  just answered that question.

          8                 MR. KULIKOWSKI:  Yes, I mean, I can

          9  reiterate.

         10                 CHAIRPERSON GENNARO:  It is a lawyer

         11  trick that she just pulled on me.

         12                 MR. KULIKOWSKI:  If you look at the

         13  tax credits, if you are a commercial developer you

         14  can get on your redevelopment costs, you can get up

         15  to a 22 percent tax credit. You start with a base of

         16  12 percent, and you can add 2 percent if cleanup the

         17  track one, and another 8 percent if you are in an

         18  environmental zone.

         19                 One of the issues is that the way

         20  environmental zones are defined in the statute.

         21  They are defined by census tracks.  And

         22  consequently, a lot of the areas that were former

         23  industrial areas on the waterfront, are not included

         24  in environmental zones.  So, the incentive is not as

         25  big to redevelop in those areas.  And you know,
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          2  there are just a number of things that folks from

          3  the Economic Development Corporation have looked at

          4  for us.  You know, we are well aware of the articles

          5  in the popular press, about the New York Times

          6  Building as well.

          7                 CHAIRPERSON GENNARO:  Okay.

          8                 MR. KULIKOWSKI:  I could just add,

          9  that is what I said, we want to ensure that, if

         10  there is some reaction to what appears to be a

         11  uniquely New York City problem, or New York City

         12  situation, that the City is not harmed by that.

         13                 CHAIRPERSON GENNARO:  You mentioned

         14  that the eligibility criteria for the EPA's grant

         15  programs may limit the sites that the City can

         16  propose.  What are these limiting criteria?

         17                 MR. KULIKOWSKI:  It depends on when

         18  the property was acquired.  And I do not know all

         19  the absolute, you know, litany of everything that

         20  you have to do to have a site in the program.  But

         21  the experience that we had with Mariners Marsh, for

         22  which we were finally funded last year, I had a

         23  member of my staff was actually retired people that

         24  had worked for the City to make sure that the City

         25  had done all appropriate inquiry from when it had

                                                            35

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  acquired the site.

          3                 So, there are a number of issues.  It

          4  is whether you have an enforcement action against

          5  you, whether you have the time of acquisition at the

          6  site, and whether you had any contribution to

          7  polluting the site.

          8                 CHAIRPERSON GENNARO:  Thank you.

          9  Thank you.

         10                 MR. KULIKOWSKI:  Sure.

         11                 CHAIRPERSON GENNARO:  Again, just to

         12  reiterate, the fact that it in some cases takes

         13  many, many years just to do the investigation phase

         14  of the process.  Is there any hope on the horizon

         15  for making this go better?

         16                 MR. KULIKOWSKI:  I am not sure.

         17                 CHAIRPERSON GENNARO:  You have to

         18  have hope.

         19                 MR. KULIKOWSKI:  Yes.  You know, I am

         20  hopeful. The Brownfield Clean- Up Program, the

         21  Statutory Program, sets forth an exact time line.

         22  There are certain time frames that have to be met.

         23  But the irony that I find is that sites that the

         24  City had, that EDC did at Hunts Point, that went

         25  through the Voluntary Clean- Up Program, went
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          2  through relatively quickly. Whereas, the Statutory

          3  Program, the Environmental Restoration Program has

          4  wound up taking much longer.

          5                 You know, it is the same agency

          6  running, you know, similar programs in parallel.

          7  Why that disparity is there, I do not know.

          8                 CHAIRPERSON GENNARO:  And you also

          9  mentioned in your statement about the Clean Water,

         10  Clean Air Bond Act, that the City has gotten seven

         11  million, so far.  And of the 200 million that was

         12  originally available only about 56 has been awarded,

         13  leaving about 144 million still available.  When you

         14  say 56 has been awarded, do you mean committed?  Is

         15  that the same as being committal, it has not been

         16  spent yet, but it has been committed?

         17                 MR. KULIKOWSKI:  I do not know

         18  exactly what it was.

         19                 CHAIRPERSON GENNARO:  But we think

         20  there are still 144 pots still sitting out there.

         21  Are you convinced, or how convinced are you that the

         22  City has been as aggressive as it possibly can?

         23                 MR. KULIKOWSKI:  You know, I cannot

         24  speak from five or six years ago, but I know that

         25  HPD is planning to apply for Bond Act money.  I
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          2  think their application will be ready in the Spring.

          3                 And now that there have been some

          4  changes in the law, in 2003, we will be a lot more

          5  aggressive in trying to get more of that 144 million

          6  for us.  You know, as I said, you know, we have

          7  gotten 7 million out of the 56 statewide.  It is

          8  very hard to judge whether that is sort of a fair

          9  share or not, because the amount of money that is

         10  awarded depends on the size of the site, the amount

         11  of contamination, where it is located.

         12                 CHAIRPERSON GENNARO:  Right.

         13                 MR. KULIKOWSKI:  You know, a number

         14  of factors, but I think we have done a fairly good

         15  job.

         16                 CHAIRPERSON GENNARO:  We have got 40

         17  percent of the population of State, or whatever it

         18  is, and if you look at all the Bond Act categories,

         19  of the, you know, 1.75 billion, and you look at all

         20  those other categories, how much was ultimately

         21  committed to New York City verse the rest of the

         22  State, I do not think we have a very good scorecard

         23  on that.  Maybe because the rest of State was like

         24  more amenable to those kinds of environmental

         25  projects or whatever.
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          2                 But clearly, with Brownfields you

          3  would think that New York City, if they were going

          4  to try to claim, like a lion share of any of the

          5  Clean Water, Clean Air Bond Act pots, it would be

          6  the Brownfields pot.  And we hear in the legislature

          7  like to yell and scream about Albany not giving us

          8  our fair share of all kinds of things.

          9                 We got $144 million sitting out

         10  there.  It kind of behooves us to do whatever we can

         11  possibly do to get that money. Particularly, when,

         12  you know, in the aftermath of 9/11, and the City's

         13  economy is in a slump, and you know, one way to do

         14  economic revitalization is the old- fashion way,

         15  getting land, getting it developed, and putting up

         16  real things, and driving the economy that way.

         17                 So, again I think one thing that, you

         18  know, we are going to explore in depth is the extent

         19  in which the City might be able to do a better job

         20  to try to get some of that 144.

         21                 MR. KULIKOWSKI:  Sure, as I mentioned

         22  HPD is planning to submit a Bond Act application

         23  within the next couple of months.  I do not know the

         24  dollar amount, but I was just informed that EDC is

         25  also going to submit an application for remediation
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          2  at the Bush Terminal Piers 1 through 4, in Brooklyn,

          3  and that will be about $18 million.

          4                 CHAIRPERSON GENNARO:  Right.  Now is

          5  that something that you help them do?  Or they do it

          6  on their own?

          7                 MR. KULIKOWSKI:  They do it on their

          8  own, but we make sure that everything is coordinated

          9  through all of the agencies that need to be on

         10  Brownfields.

         11                 CHAIRPERSON GENNARO:  Right.  Yes, I

         12  guess I am just wondering who is, other than your

         13  agency, your office playing an overall coordinated

         14  role, is there any kind of systematic attempt on

         15  behalf of the City to say, there is 144 million out

         16  there.  We got seven so far.  We want to get more.

         17  How are we all doing that?  You know, lets figure

         18  out, is there some quest or some organized mandate

         19  to try to maximize what we get out of that?  It

         20  seems that agencies that once they come across an

         21  idea, they say gee we could use this for that, but?

         22                 MR. KULIKOWSKI:  That is actually an

         23  excellent suggestion.  And I will bring that back to

         24  our folks in the office, and we will see what we can

         25  do about that.
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          2                 CHAIRPERSON GENNARO:  That sounds

          3  great.  Let me just see if.  With regard to Bond Act

          4  funding through the Clean Water, Clean Air Bond Act,

          5  is there any limit that any one municipality has, or

          6  whatever?

          7                 MR. KULIKOWSKI:  There are none that

          8  I am aware of.

          9                 CHAIRPERSON GENNARO:  So, the

         10  projects get submitted they are--

         11                 MR. KULIKOWSKI:  Right, they are

         12  evaluated by the State.

         13                 CHAIRPERSON GENNARO: - - based on

         14  their merits. I think I just saved you from the last

         15  question.  So you owe me. And I do not know, do any

         16  other members have questions?  Okay.

         17                 But I would like to recognize the

         18  presence of Council Member Lopez, Council Member

         19  Gallagher, Council Member Vallone, and we already

         20  announced Recchia.

         21                 So, Mr. Kulikowski, thank you so much

         22  for coming before our Committee today.  We

         23  appreciated your comprehensive testimony.  And thank

         24  you for all of your efforts that you are doing for

         25  the City with regard to coordinating Brownfields.
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          2  It is very complicated.

          3                 MR. KULIKOWSKI:  Thank you very much.

          4                 CHAIRPERSON GENNARO:  Thank you.

          5  Thank you.  Next we would like to call Mathy

          6  Stanislaus and Jody Kass.  They are both New

          7  Partners for Community Revitalization.  Mathy has a

          8  time commitment.

          9                 MS. KASS:  Good afternoon.

         10                 CHAIRPERSON GENNARO: I left out

         11  Veronica McNeil from Finance when I was

         12  acknowledging all the good people that got us here

         13  today, so thank you Veronica, for your efforts in

         14  helping us get this hearing going.

         15                 And good to see you both, long time,

         16  long time, very nice to have you here.  You cannot

         17  have a Brownfields conversation with anyone without

         18  both of your names coming up. And so, thank you,

         19  thank you for being here.  Thank you for all the

         20  work that you have done on this issue for so many

         21  years.  We appreciate your being here today.

         22  Counsel to Committee, Donna DeCostanzo, will swear

         23  you in, and then you can proceed with your

         24  statements.

         25                 MS. DECOSTANZO:  Please raise your
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          2  right hand? In the testimony that you are about to

          3  give, do you swear or affirm to tell the truth, the

          4  whole truth, and nothing but the truth?

          5                 MS. KASS:  I do.

          6                 MR. STANISLAUS:  I do.

          7                 MS. DECOSTANZO:  Thank you.

          8                 CHAIRPERSON GENNARO:  Thank you so

          9  much.  And in whatever order you wish to go, you can

         10  present your statements. And, do I have the

         11  statements here?  Do I have a copy?

         12                 MS. KASS:  It is one statement from

         13  both of us.

         14                 CHAIRPERSON GENNARO:  It is one

         15  statement.

         16                 MS. KASS:  I am going to deliver the

         17  first half and Mathy is going to deliver the second

         18  half.

         19                 CHAIRPERSON GENNARO:  Okay.

         20                 MS. KASS:  And I am going to talk

         21  fast because I always do.

         22                 CHAIRPERSON GENNARO:  All right, good

         23  for you.

         24                 MS. KASS:  New Partners for Community

         25  Revitalization is a new nonprofit organization that
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          2  is co directed by me and Mathy.  On the mission of

          3  the organization is to bring together diverse

          4  stakeholders to advance the revitalization of New

          5  York's communities, with a particular focus on

          6  Brownfield sites in low and moderate income

          7  communities, and communities of color.

          8                 Thank you for inviting us here today

          9  to share with you our thoughts on the City's

         10  Brownfields Program.

         11                 Over the last two decades, New York

         12  City has led the country in rebuilding urban

         13  America, with some of the most successful housing

         14  programs in the nation.  Locally based groups across

         15  the City have developed partnerships with the public

         16  and private sectors, which has resulted in a highly

         17  sophisticated housing delivery network.  But we are

         18  now running out of land, and what is left is often

         19  contaminated from previous uses or illegal dumping,

         20  and there is tremendous pressure from a range of

         21  competing land use needs.

         22                 The obstacles to neighborhood

         23  revitalization that flow from the existence of

         24  Brownfield sites are frequently intractable, using

         25  existing redevelopment techniques.  There is a
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          2  widespread recognition among stakeholders that a new

          3  formula, with new tools and resources, is needed to

          4  overcome the obstacles to Brownfields reclamation in

          5  low and moderate income areas and communities of

          6  color that are plagued with multitude of Brownfields

          7  sites.  Multiple contaminated properties pose a

          8  health risk to community residents.  Many of these

          9  areas are also disproportionately overburdened with

         10  noxious uses, illegal dumping, and dilapidated

         11  public facilities and infrastructure. People in

         12  these communities currently suffer from a

         13  disproportionately high incidence of disease,

         14  including asthma and cancer.

         15                 First, what is needed is a

         16  realization that New York City is now in the next

         17  generation of urban development. Then, we need to

         18  craft a new approach that responds to our changed

         19  landscape.  While there are many important lessons

         20  learned from New York's housing programs, which can

         21  be applied to the Brownfields Program, what is

         22  needed is a comprehensive framework and Brownfields

         23  Program for New York City that approaches these

         24  thousands of sites thoughtfully, comprehensively,

         25  and in the context of the many competing pressures
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          2  and needs.

          3                 And, as part of that approach, there

          4  is the need to affirmatively address the

          5  environmental justice concerns by rejecting the

          6  notion that only low uses, such as transfer

          7  stations, can be built on Brownfield sites in low

          8  and moderate income neighborhoods.

          9                 In April 2002, twelve groups who were

         10  participating in the Brownfields policy debate,

         11  submitted  a letter to Deputy Mayor Doctoroff, which

         12  contained a Discussion paper laying out a New

         13  Approach to Brownfields in New York City. This

         14  Discussion Paper included a series of

         15  recommendations.  And we are attaching a copy of

         16  that letter to our submitted testimony.

         17                 Since that time, we have been working

         18  with the City on a new and exciting initiative, the

         19  New York Metro Brownfields Redevelopment Fund

         20  Program, which Bob Kulikowski talked about a little

         21  bit.  We are going to quickly give you some

         22  highlights about that program.  And we are also

         23  attaching to the testimony some more details in an

         24  overview.

         25                 1.  The focus of the Fund Program is
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          2  low- and moderate- income communities in New York

          3  City's five boroughs and Nassau County.  We expect

          4  the program to grow, and to include Suffolk County,

          5  and communities also in the lower Hudson Valley.

          6                 2.  The Fund Program relies on EPA

          7  grants to the City and other credit enhancements to

          8  leverage private loan capital.

          9                 3.  We are partnering with also the

         10  nonprofit Low Income Investment Fund, a national

         11  community development financial institution, who

         12  will be providing the early capital for loans.

         13                 4.  The Fund Program is targeted to

         14  provide a source of financing for the riskiest part

         15  of the deal, the remediation.

         16                 5.  And the goal is to investigation

         17  $30 million in Brownfields over five years.

         18                 The Fund Program is not just a source

         19  in financing.  Its value is in the program's

         20  structure, which links community development capital

         21  with an environmental underwriting infrastructure

         22  and environmental insurance.

         23                 Over a two- year period, working with

         24  the City and a technical task force, we developed

         25  sophisticated Environmental Underwriting Guidelines.
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          2                 Starting with the underwriting

          3  requirements of banks and insurers, we added best

          4  practices and field experience to develop a set of

          5  procedures that borrowers can rely on to achieve

          6  environmental closure.  As part of this process, we

          7  have worked hand- in- hand with the City, the State

          8  Department of Environmental Conservation, and the

          9  U.S. EPA to develop streamlined, regulatory review

         10  procedures.  And the timing is that we expect to

         11  officially launch the Fund in early February 2005.

         12                 Another important part of the Fund

         13  Program is the Environmental Insurance Program,

         14  which we have developed that links to projects that

         15  get financed by the Fund Program.  In the

         16  Brownfields marketplace, environmental insurance has

         17  become an important part of getting Brownfields

         18  deals done.  And, while environmental insurance

         19  industry has changed dramatically over the last

         20  several years, it is still nearly impossible to get

         21  environmental insurance on cleanups that are under

         22  $1.5 million. And this is a problem for small urban

         23  sites.

         24                 We expect the New York Metro

         25  Brownfields Redevelopment Fund to eventually become
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          2  one of the largest lenders on Brownfields in New

          3  York.  Using our strength in the marketplace, we

          4  have developed a programmatic environmental

          5  insurance program, that will allow Fund borrowers,

          6  even on relatively small sites, to secure an

          7  environmental insurance policy that is pre-

          8  negotiated, and which would be made available at

          9  preferred pricing.

         10                 So, I will be sticking around for

         11  questions, but I am now going to turn this over to

         12  Mathy, who is going to deliver the rest of the

         13  testimony.

         14                 MR. STANISLAUS:  Thank you.  I want

         15  to first address the New York State Brownfields Law.

         16    We would also like to share our thoughts about the

         17  impacts and benefits of the recently passed New York

         18  State Law on New York City.

         19                 As you have heard earlier, by Bob,

         20  the dust is still settling on the law and its value

         21  to New York City.  For example, the regulations on

         22  the cleanup standards.

         23                 I also want to talk to you about two

         24  key aspects of the program.  One of them was already

         25  touched on earlier.  The Brownfields Opportunity
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          2  Area Program was essentially crafted by New York

          3  City not- for- profits and environmental justice

          4  advocates who addressed the circumstances of

          5  multiple Brownfield properties in low or moderate

          6  income neighborhoods.  The BOA Program provides a

          7  funding for local community- based organizations,

          8  and local government to conduct planning to assess

          9  environmental and land use information, and to

         10  identify viable end uses on Brownfield properties.

         11  This program is viewed as the linchpin to unlocking

         12  the potential of revitalizing New York City's

         13  neighborhoods by redeveloping Brownfield properties

         14  to meet critical community needs like affordable

         15  housing, open space, and local job- creating small

         16  businesses.

         17                 The State solicited applications for

         18  this program last summer.  However, the State cannot

         19  award any funds until a memorandum of agreement is

         20  executed between the Governor and Legislature.  This

         21  memorandum has been held up for two years, and there

         22  is no light at the end of the tunnel.  So we urge

         23  your interest in this.

         24                 The next item I want to touch on is

         25  the Brownfield Tax Credit Program.  The law contains
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          2  a rich array of tax credits for the remediation and

          3  redevelopment projects remediated under the New York

          4  State Brownfields Clean- Up Program.  The tax

          5  credits are not based on need, nor are they linked

          6  to the plans that emerge from the Brownfield

          7  Opportunity Area Program.  Because the tax credits

          8  are not linked to the size of the cleanup, or the

          9  financial needs of the project, what the State is

         10  seeking are sites with little contamination, but

         11  with large developments.

         12                 There are efforts afoot to contain

         13  the abuse of this program.  Most recently, the State

         14  DEC issued guidance that would limit the eligibility

         15  for the Brownfield Clean- Up Program based on need

         16  and other factors.  And there is talk of statutory

         17  changes to the program that would cap or otherwise

         18  limit the tax credits.  It is important to note that

         19  there is some concern that a statutory fix may cut

         20  out New York City from the Tax Credit Program.

         21                 Clearly, Midtown Manhattan projects

         22  with a gas tank or two, which would have been built

         23  anyway, should not be eligible for millions of

         24  dollars in Brownfield tax credits. However, there is

         25  the potential that low- and moderate- income New
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          2  York City neighborhoods may also get cut out of the

          3  program.  We are hopeful that the City Council will

          4  be vigilant in talking to their colleagues in

          5  Albany, immediately, to ensure that these tax

          6  credits, which are the only financial incentives

          7  available in the State for cleanup, will be

          8  preserved for Brownfields in low- and moderate-

          9  income neighborhoods of color in New York City.

         10                 I am next going to talk to you on

         11  Brownfields, but because I have to leave, I want to

         12  address, Jim, one of the questions that you had

         13  earlier.  That has led into your questions about the

         14  numbers of sites, what is going to be cleaned up.

         15  It is important to understand the paradigm of

         16  Brownfield redevelopment, are tools to enable local

         17  actors to identify end uses, create viable end uses,

         18  in that process cleanup those properties.  So, it is

         19  not the total number of sites, but we are providing

         20  tools to localize to redevelop these properties.  I

         21  just want to kind of underscore that.

         22                 So next I am going to close with my

         23  recommendations.  As Jody mentioned, New Partners

         24  for Community Revitalization, is working in

         25  partnership with the City, the State, and the EPA,
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          2  and private philanthropic foundations to launch

          3  several new programs aimed at advancing Brownfield

          4  sites in low- and moderate- income neighborhoods.

          5  In addition to the Metro Brownfields Redevelopment

          6  Fund, which will be officially launched early in

          7  2005, New Partners also has an RFP out, inviting

          8  groups to apply for up to $50,000 in technical

          9  assistance and forgivable loans to help make

         10  projects developable.

         11                 We want to work with the Council to

         12  encourage you to get the word out about these new

         13  programs and resources.  And to encourage your

         14  constituents who are working to reclaim Brownfield

         15  sites for community- supported purposes to reach out

         16  to us, if they are in need of assistance.  The RFP

         17  is available on our website.  And based on our

         18  research this predevelopment assistance is really

         19  the critical obstacle to really move properties in

         20  low- or moderate- income neighborhoods.  We really

         21  want to try to build as much information and

         22  momentum out there to enable technical assistance to

         23  these groups, to then get to a point of

         24  developability.

         25                 A second recommendation, concerns the
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          2  City's Tax Lien Sales Program.  This a program on

          3  which the City Council has direct jurisdiction, in

          4  that the City's authority conduct bulk sales sunsets

          5  now and again.  The Council should work with the

          6  City to develop a program that parallels or builds

          7  on the third party Transfer Program.  Such a program

          8  would identify areas for community revitalization,

          9  such as would be identified in the Brownfield

         10  Opportunity Areas, and withdraw targeted sites from

         11  the tax lien sale in favor of more strategic

         12  disposal for community supported end uses.

         13                 Rather than selling these properties

         14  through the traditional tax lien sales program,

         15  which has resulted in land speculation and windfall

         16  profits to outsiders, such a program should rely on

         17  existing strengths of the community in which the

         18  property is located.  By providing targeted

         19  technical assistance and resources to plan for and

         20  implement an area wide reuse plan for these areas,

         21  the tax lien property can instead become a catalyst

         22  for revitalization.

         23                 The Council working with the City

         24  could transform the Tax Lien Sales Program from an

         25  obstacle to community revitalization to a valuable
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          2  tool that will promote community supported economic

          3  development and affordable housing.  Such a program

          4  would result in a far greater return to the City

          5  than that which would be achieved through a straight

          6  tax lien sale.

          7                 Our third recommendation concerns the

          8  need for more resources.  As I mentioned earlier,

          9  the provision of technical assistance directly to

         10  where the problems are, are a critical obstacle to

         11  move on these properties.  And so we urge the City

         12  Council working with the City, to foster the

         13  delivery of more technical assistance.

         14                 Our fourth recommendation concerns

         15  the BOA Program.  We urge the City Council to

         16  communicate with the Legislature and the Governor's

         17  Office on the need to quickly execute the

         18  legislative Memorandum of Agreement.  We have

         19  recommended that the Memorandum of Agreement be a

         20  multi- year agreement to enable continuous funding

         21  that is not caught up in every year in the State's

         22  budget process.  Moreover, we agree that there is a

         23  critical need for legislative oversight in this

         24  process and have recommended a yearly report, that

         25  would require the State to set forth its decision-
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          2  making process on successful applicants with regard

          3  to the statutory needs- based criteria.

          4                 And with that, unfortunately, I have

          5  to go to a meeting in Williamsburg.  But Jody will

          6  be here to take questions.

          7                 CHAIRPERSON GENNARO:  Thank you,

          8  Mathy.  Thank you so much for taking the time to

          9  come here.  We appreciated hearing your views.  And

         10  good luck in your meeting.

         11                 Please stay, please stay.  I just

         12  have to talk to Counsel, just very quickly.

         13                 Oh, Mathy, no, no, no, I was just

         14  saying good- bye and good luck.  Jody will help us

         15  out with the questions.

         16                 Well, Jody, thank you so much for

         17  being here. Thanks for your comprehensive testimony.

         18    And this is the kind of testimony that, I like

         19  when people come and say okay City Council, here is

         20  what we think you ought to do, and here is how we

         21  think you can do it.  I mean, I like that, thank

         22  you.

         23                 And also, going based on your

         24  statement, you talk in your statement about the need

         25  for a comprehensive policy framework for, you know,

                                                            56

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  Brownfields development in New York City.  And I

          3  would imagine that you believe that that does not

          4  exist right now.  That what is going on right now in

          5  the City is something short of that, you know, we

          6  are somewhat short of that comprehensive policy

          7  framework that you think is necessary for Brownfield

          8  development to proceed in New York City.

          9                 MS. KASS:  I would not characterize

         10  my view of it that way.  I would suggest that the

         11  field of Brownfields is quite young.   We have a new

         12  federal law that the President signed in 2002.  We

         13  have a new State law, the Governor signed in 2003.

         14  And this field is in its infancy.   I think that

         15  there are a lot of new resources.  There are a lot

         16  of new programs.  There are a lot of things that

         17  need to happen.  There are still tremendous

         18  obstacles.  But now there are some tremendous

         19  opportunities.  And I think what we are seeing is

         20  that the City is moving forward, creating new

         21  partnerships, you know, working to coordinate the

         22  agencies.  So I would say that what we are seeing is

         23  the beginning of that framework.

         24                 CHAIRPERSON GENNARO:   Good, good.

         25  You mentioned also in your statement, the letter to
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          2  Deputy Mayor Doctoroff, where you have a Discussion

          3  Paper, laying out this new approach to Brownfields

          4  in New York City.  So that is two- and- a- half

          5  years since that, has the City acted in great

          6  measure on those recommendations?

          7                 MS. KASS:  Well, it is interesting,

          8  that letter was written before the statute was

          9  passed.  So, you know, I guess the sands have

         10  shifted, in terms of the conversation.  Clearly, to

         11  the extent of terms new financial resources.  They

         12  have been a tremendous partner in really advancing

         13  the fund.  And we think that is going to be a

         14  national concept.

         15                 Is there more that, can be done?

         16  Clearly, there is more that can be done.  One of the

         17  things that we would like to see the Council do, is

         18  in fact, on the Tax Lien Sales Program, which is

         19  also included in that letter.

         20                 So I think that, you know, we are

         21  seeing a serious effort to address many of those

         22  questions.  I think that, you know, that letter and

         23  those suggestions cut across many, many different

         24  disciplines.  As Brownfields issues and Brownfields

         25  sites do, you know, there is zoning issues, there is
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          2  economic development, there is housing issues there,

          3  there is the Tax Lien Sales Program.  And so, you

          4  know, clearly there has been lots of rezoning and,

          5  you know, there is a whole body of conversation

          6  going on there.  So this was an attempt to try to

          7  pull all of that together and think about it through

          8  a Brownfields--

          9                 CHAIRPERSON GENNARO:  Great.  And

         10  with regard to the New York Metro Brownfields

         11  Redevelopment Fund Program, this is the exciting

         12  thing that you are trying to bring forward here.

         13  Just give me a little more on, you know, I tried to

         14  assimilate it as your statement was being read.

         15  This is something that, your initiative that your

         16  group is going to be, how does this all work?

         17                 MS. KASS:  Well I would suggest to

         18  you that this is a public/private partnership.  It

         19  is something that we did conceive.  And we have

         20  several different partners in New York City, our

         21  biggest and most important partner is the City of

         22  New York, but we also have other partners, including

         23  the Low Income Investment Fund, which is our

         24  financial partner.  We have partners on Long Island.

         25    And what the idea is, really, it is a pulling
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          2  together of a bunch of different resources and

          3  groups to try and do something different.  This

          4  program, the Revolving Loan Fund Program for the

          5  federal government, has not been particularly

          6  successful across the country.  And so what we did

          7  is, rather than, suggesting that the City apply for

          8  one million dollars, and make one or two half-

          9  million dollar loans, we are working with the City

         10  to create an infrastructure, so that we can create a

         11  program around this money.  And the idea is that

         12  this money, instead of making one or two half-

         13  million dollar loans, will actually leverage $5

         14  million in loans.  So maybe we will do ten projects

         15  instead two.

         16                 And the issue has always been on

         17  Brownfields, it is not just access to financing,

         18  which is a huge issue, but it is the issue of when

         19  are done?  How do you know your site is clean? How

         20  do you know you're done?  And so that is what we

         21  have really spent two years working on, and putting

         22  together something that people can go to and

         23  understand, and that our lender can lend on this

         24  basis that in fact, we have understood the risks.

         25  We have satisfied the legal requirements, and we can
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          2  in fact, make these loans.

          3                 I am not giving you the right answer.

          4                 CHAIRPERSON GENNARO:  No, no, no,

          5  fine.  I just want to know, who would, you know, run

          6  the Fund?  How would that work?

          7                 MS. KASS:  New Partners for Community

          8  Revitalization is the program manager.  So, I would

          9  suggest that we are probably glue.

         10                 CHAIRPERSON GENNARO:  Okay.

         11                 MS. KASS:  But, without the other

         12  pieces the program does not work.  The City of New

         13  York is critical. Obviously, our source of private

         14  capital is critical.

         15                 CHAIRPERSON GENNARO:  Sure.

         16                 MS. KASS:  The EPA and their

         17  participation and partnership is critical.  The

         18  State of New York is also a partner, and their

         19  participation is critical.

         20                 CHAIRPERSON GENNARO:  Because it

         21  seems that this is a very, very complicated, you

         22  know, venture, Brownfields and all different

         23  players, and these various actors, and it is like

         24  how do figure everything out?  How do you secure the

         25  financing? How do you get the insurance?  How do you
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          2  know the government is going to cooperate with you?

          3  And this is really what this is suppose to do.

          4  Someone who has an interest in this, sort of, you

          5  know, come to you essentially, and say look, I am a

          6  guy with capital, or I am a guy with land who wants

          7  to get the developed in the Brownfields, or I am

          8  whatever.  So these various actors find their way to

          9  your door, and you plug them in.

         10                 MS. KASS:  Yes, I think it is

         11  important to say that the program is not for

         12  everyone.  It is really very much targeted on low or

         13  moderate income neighborhoods.  Our source of

         14  capital is restricted by Federal CRA requirements,

         15  Community Reinvestment Act.  And our program is

         16  further restricted, we have a very intensive public

         17  purpose mission statement.  So a project must be

         18  very clear that it is supported by the community,

         19  and preferably even driven by the community.

         20                 So I would suggest that a high- rise

         21  luxury apartment house that does not have affordable

         22  housing on a site that the community does not

         23  support, should not come talk to us. But, does that

         24  answer your question?

         25                 CHAIRPERSON GENNARO:  No, that is
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          2  fascinating.  I am trying to get a grasp.  So, this

          3  is helpful.  Whom are you working with out in

          4  Nassau?

          5                 MS. KASS:  We are working with Nassau

          6  County Government, and Sustainable Long Island, a

          7  nonprofit.

          8                 CHAIRPERSON GENNARO:  Pardon?

          9                 MS. KASS:  Sustainable Long Island.

         10                 CHAIRPERSON GENNARO:  Right, right.

         11  Because I know that a friend of mine, Tom Swazy

         12  (phonetic), back when he was Mayor of Glen Cove, he

         13  had the whole sites that he was doing up there.  And

         14  he took a real interest in the Brownfields projects.

         15    I was born in Glen Cove, I will just mention that

         16  just to mention it.

         17                 And, so the launch is in February

         18  2005?

         19                 MS. KASS:  February 1st.  We sent it

         20  down today, actually, right.  Yes, we sent it down

         21  today.

         22                 CHAIRPERSON GENNARO:  And so what is

         23  going to happen in February?  What happens?

         24                 MS. KASS:  Well, what we plan to do,

         25  the launch will be at the Federal Reserve Bank of
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          2  New York, who has also been a partner in terms of

          3  bringing the private banking community together.  It

          4  is going to be regional.  And we are going to

          5  announce the launch.  We are going to essentially

          6  have some pretty brochures that make people

          7  understand this program a lot better than I am doing

          8  today with you.  So it is very clear on how you get

          9  in and how you get out.

         10                 And we will hopefully have a couple

         11  of sites that we are starting to underwrite at that

         12  time, as well.

         13                 CHAIRPERSON GENNARO:  Sites in the

         14  City?

         15                 MS. KASS:  Sites in the City, and

         16  also in Nassau. And we are then going to be having a

         17  conference.  The conference is going, the first half

         18  will focus on what are the details?  How do you get

         19  through the program?  What are the benefits?  What

         20  are the requirements?  What is this 110- page

         21  document that we have prepared over two years?  What

         22  does it mean?  How do you get through it?  What is

         23  the partnership with the State look like? What are

         24  the EPA's requirements, the City's role?

         25                 And then after that, we are also
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          2  inviting various folks, government and quasi

          3  government, nonprofits, to share information about

          4  their resources as part of this conference.  I mean

          5  this may be more than you are looking for?

          6                 CHAIRPERSON GENNARO:  No.  I am

          7  curious.

          8                 MS. KASS:  What we want to do is we

          9  want to create.  There is a recognition that if you

         10  start dealing only with the Brownfield issue, the

         11  contamination issue, and leave out the zoning issue,

         12  and you leave the political issue, and you leave the

         13  enforcement question, and you leave out, you know, a

         14  whole range of questions, what does it take to get

         15  the affordable housing dollars in place?  What does

         16  it take to make the economic development piece work?

         17    You are not going to get very far.

         18                 So part of what we are trying to do

         19  is to bring together the resources that work

         20  synergistically with the Brownfields resources that

         21  we have got.  And we are looking for partners around

         22  the City, each of the Borough President's Office

         23  work, coordinated through the Office of

         24  Environmental Coordination, and these various

         25  nonprofits, the OEDC's, you know, Bronx, Brooklyn,
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          2  Queens, and others, to share information about what

          3  their resources are.  For example, the Bronx

          4  Empowerment Zone has tremendous resources that could

          5  work synergistically with the Fund Program.  So that

          6  is part of what we are hoping to do on the launch.

          7                 CHAIRPERSON GENNARO:  That sounds

          8  great.  That sounds great.  This is, you know, a

          9  complicated area.  And how do you weave the whole

         10  tapestry.  And it seems this is what you are doing

         11  there.

         12                 Mathy, in his testimony indicated

         13  with the BOA Program, that there is an MOA that has

         14  to be executed between the Governor and the

         15  Legislature, that has been held up.  I guess one

         16  thing we may consider would be, for us, on our

         17  level, to make an issue of this and call for that to

         18  be done.

         19                 MS. KASS:  Yes, yes.  I mean it is a

         20  crime that it has not been done, as far as I am

         21  concerned.

         22                 CHAIRPERSON GENNARO:  It is a crime.

         23  Those are kinds of words you like to hear in

         24  testimony.  It is a crime.  It is an outrage.

         25                 MS. KASS:  No, I mean, there is money
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          2  sitting there that should have been spent over the

          3  last year.  The first $15 million should have been

          4  spent already.  And communities around the State,

          5  including New York City should have had this money

          6  in hand, and done planning.  We could have done some

          7  sight assessments.  And we should be well into our

          8  second round.  And the money is sitting there.

          9                 CHAIRPERSON GENNARO:  You are here,

         10  the dispute writes itself.

         11                 MS. KASS:  Yes please do.

         12                 CHAIRPERSON GENNARO:  Sure.  That is

         13  good to know. Right, the tax credit thing, and let

         14  me just ask.

         15                 Well thank you Jody, for coming here

         16  today, and thank you for what you are doing to move

         17  this very, very complicated area forward.  As you

         18  said, this is an area that is in its infancy.  And,

         19  someone like yourself, and what you are doing,

         20  really, you know, helping this program to

         21  essentially grow up, and figure out how it can work

         22  best in our New York Metro area.  We really do

         23  appreciate that.

         24                 MS. KASS:  Thank you.

         25                 CHAIRPERSON GENNARO:  Thank you.
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          2  Thank you Jody. Before I call my next witness, I

          3  will indicate that we are joined by Council Member

          4  Jennings, and Council Member DeBlasio, two valued

          5  members of the Committee.  Thank you so much for

          6  your interest in Brownfields.

          7                 Next witnesses are Barry Hersh and

          8  Joan Byron(phonetic).  Barry Hersh from the Steve

          9  Newman Real Estate Institute of Baruch College, and

         10  Joan Byron from Pratt Institute, if Joan is in the

         11  room.  I guess she is not here.  Professor Hersh, or

         12  Mr. Hersh?

         13                 PROFESSOR HERSH:  Guilty of being

         14  Professor.

         15                 CHAIRPERSON GENNARO:  Okay,

         16  Professor.  Thank you very much for being here.

         17                 PROFESSOR HERSH:  Barry will be fine

         18  though.

         19                 CHAIRPERSON GENNARO:  Okay, fine.

         20  Barry, thank you, thank you for coming here.  Donna

         21  DeCostanzo will give the oath, and then you can

         22  proceed with your statement.

         23                 MS. DECOSTANZO:  Please raise your

         24  right hand.  In the testimony that you are about to

         25  give do you swear or affirm to tell the truth, the
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          2  whole truth, and nothing but the truth?

          3                 PROFESSOR HERSH:  I do.

          4                 MS. DECOSTANZO:  Thank you.

          5                 PROFESSOR HERSH:  I did not prepare a

          6  specific statement.  I wanted to take the

          7  opportunity to try to respond to some of the points

          8  that were raised and some of the questions that were

          9  put forth by the Council.

         10                 First, I want to talk a little bit

         11  about the overall dimension in geography of

         12  Brownfields.  I should say that I was Brownfields

         13  Redevelopment.  I teach Brownfields Redevelopment,

         14  not only at Baruch, but for U.S. EPA and the New

         15  York State Department of Environmental Conservation,

         16  and work on studies, including one for the City.

         17                 CHAIRPERSON GENNARO:  Pardon me for

         18  interrupting. But do you teach staff members?

         19                 PROFESSOR HERSH:  The U.S. EPA

         20  Program we have taught 700 staff members all around

         21  the country about redevelopment.  We try to give

         22  them a real estate prospective, and to help them to

         23  facilitate developments.  And we will be teaching

         24  the same course up in Albany in January.

         25                 CHAIRPERSON GENNARO:  For the State
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          2  DEC?

          3                 PROFESSOR HERSH:  Yes, these are for

          4  staff members of Environmental Regulators,

          5  essentially.

          6                 CHAIRPERSON GENNARO:  Right, okay,

          7  thank you.

          8                 PROFESSOR HERSH:  The overall

          9  dimensions, I think, are as Dr. Kulikowski said, I

         10  think they are between 3,000 and 4,000 acres.

         11  Interestingly, I think that is declining.  I think

         12  there are a fair number of sites that are being

         13  done.  Think about the East River Waterfront, sites

         14  like Phelps Dodge in Maspeth that are now being

         15  developed, Barretto Point, et cetera. So, I think

         16  the total is probably on the low side of that range.

         17                 We looked at a lot of sites.  We were

         18  able to identify about 1,200 acres that we could

         19  begin to get our arms around, in terms of that.  And

         20  while they are distributed around the City, there

         21  are certainly concentrations.  And one of the ones

         22  that I think deserves some attention from the City

         23  Council, might be both sides of Newtown Creek,

         24  crossing two boroughs and lots of community

         25  districts, and other districts.
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          2                 But, Newtown Creek, historically, one

          3  of the most industrialized waterfronts in the United

          4  States.  Arguably, one of the most contaminated in

          5  the City.  But an area that has a lot of promise,

          6  and there may be things that can be done.  There are

          7  for example, some of the manmade canals that were

          8  built in years past that are silted in and no longer

          9  used.  Other opportunities in redevelopment on

         10  either side of the Creek, could we do wetlands

         11  restoration.  So I think that is a particular area.

         12  And of course, there are other concentrations on the

         13  North and West shore of Staten Island, South Bronx,

         14  and a number of others.

         15                 There are a couple of somewhat

         16  technical areas that I wanted to talk about a little

         17  bit.  The first is groundwater.  The new State Law

         18  actually requires the State Department of

         19  Environmental Conservation, to in the course of what

         20  is now two years left, originally three years, to

         21  look at its groundwater policies.  And there is a

         22  particular interest as how they impact New York

         23  City.  This is a city that is on salt water, which

         24  means that much of the groundwater is saline and

         25  brackish.  It is also a city that has had a public
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          2  water supply since Alexander Hamilton, with the

          3  notable exception of Jamaica.           What that

          4  means is that you can do a different groundwater

          5  strategy.  You can consider an alternative

          6  groundwater strategy that recognizes these facts

          7  about New York, and that does not inhibit projects

          8  by requiring individual projects to take on

          9  extensive pump and treat systems to treat

         10  groundwater, to deal with as an area wide

         11  groundwater issue.  I am not suggesting for a second

         12  that we write off any resource, but New York City's

         13  groundwater is different than the rest of the State

         14  and the rest of the nation.  And there is an

         15  opportunity there.

         16                 CHAIRPERSON GENNARO:  And just to

         17  clarify. Different in the sense in that we by and

         18  large, do not use it as a drinking resource, and

         19  also it has other issues with regard to the fact

         20  that it is brackish, and so on.

         21                 PROFESSOR HERSH:  Well it is saline,

         22  and we also have in many locations, multiple sources

         23  of contamination.  And so you need an area wide plan

         24  rather than one tied to an individual site.

         25                 CHAIRPERSON GENNARO:  Okay.  But
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          2  where you are going with the thrust of that specific

          3  comment is that in other areas of the State or the

          4  country, we might have to pay more attention to

          5  groundwater, and here it would be different.

          6                 PROFESSOR HERSH:  I would not say

          7  less attention, I would say different attention.  I

          8  think that for example, if you had one industrial

          9  plant located on a big site, then doing a treatment

         10  plan that addresses that specific site.  And that

         11  works fine.

         12                 CHAIRPERSON GENNARO:  Right.  Okay.

         13                 PROFESSOR HERSH:  Here you really

         14  have to think area wide.  And you also have to

         15  recognize that there may be salinity, and that in

         16  all likelihood it is never going to be drinking

         17  water.

         18                 CHAIRPERSON GENNARO:  Right, okay.

         19  Sorry, thank you.

         20                 PROFESSOR HERSH:  Sure.  I want to

         21  talk a little bit about the tax lien issue that

         22  Matthew brought up.  I actually did a study of tax

         23  liens across the country.  They can cut both ways.

         24  At times by selling tax liens you put the hands in a

         25  more aggressive, stronger owner that may be able to
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          2  do something with the site.  And other times it can

          3  get in the way.  Particularly, in a smaller

          4  community development type project.  So, if a tax

          5  lien purchaser looks at a small site, and basically

          6  will say, pay me all my money, and all the interest

          7  and everything or else do not bother me.  And that

          8  could definitely get in the way of a community

          9  development project.

         10                 So, I want to echo Matthew's comment

         11  about that. And say that we have seen that in other

         12  places throughout the country.

         13                 A few general comments and than I

         14  will try to answer any questions that you have.

         15  When you are talking about Brownfields

         16  Redevelopments that are basically, privately- owned,

         17  you are talking about real estate deals, real estate

         18  developments.  And one way to think of them, is the

         19  more you make to mark your conventional real estate

         20  deal, the better and quicker they will happen.

         21                 From the real estate prospective, the

         22  questions are always the same.  How much is the

         23  remediation going to cost and when will it be done?

         24  And that is looking at it from that prospective.

         25  And once you can answer those questions, then it
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          2  gets built into the proforma.  And we did several

          3  proformas, you know, of different projects that have

          4  succeeded in New York. So that is a way to think

          5  about it in terms of the private projects.

          6                 I will also say, you know, when I

          7  first met Jody Kass at the Botanical Round Table,

          8  when we talked about trying to create incentives.  I

          9  would say, you know, we wanted incentives that work

         10  in Buffalo and Bushwick.  Well, I have real estate

         11  students now, who are investing in Bushwick.  And as

         12  a native Brooklynite, that has, you know, taken a

         13  while to get there.

         14                 So what New York has is a great

         15  strength of market that is reaching into many

         16  neighborhoods that it did not, historically.  So,

         17  there is an opportunity there.  But in particular,

         18  if you can work on affordable housing projects,

         19  community projects, time is a key factor because if

         20  the market continues as it is, they will be going in

         21  a different direction.

         22                 The other thing, you know, just to

         23  mention, is that I talked about what is happening

         24  with existing Brownfield sites, you think about the

         25  East River, from Red Hook, Gowanus, all the way up
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          2  to Williamsburg, Greenpoint, and Long Island City,

          3  there is a whole slew of proposed development sites.

          4    And what happens with them has already generated

          5  some controversy, but the point is those are

          6  Brownfield sites that are going to be done

          7  privately, for the most part.

          8                 Last comment is money always helps.

          9  If you want to promote Brownfields Redevelopment, I

         10  am on the Board of New Partners because I think that

         11  in order to promote developments that help

         12  communities, you are going to need resources,

         13  whether they be loan funds or grant funds, and

         14  everything else you can use.

         15                 With that, I will try to answer

         16  questions.

         17                 CHAIRPERSON GENNARO:  Thank you.

         18  Thank you Professor, for your insights into the

         19  process and how we at the City can be a little

         20  helpful.  Your point about Newtown Creek area is

         21  certainly well taken, and the tax lien issue.  If

         22  you had to sort of, rank the areas where you think

         23  the City Council, based on your knowledge of what we

         24  do, if you had to rank the areas where you think we

         25  can make the most significant contribution?
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          2                 PROFESSOR HERSH:  Obviously, I would

          3  put Newtown Creek, first.  I would say South Bronx.

          4  I grew up near the Gowanus Canal, so it is a

          5  personal favorite.  I actually think Staten Island,

          6  North and West Shore, where, you know, maybe we are

          7  going to get a NASCAR track, maybe not.  So, well I

          8  will say there are some areas of Jamaica.  And

          9  Jamaica is particularly sensitive, because that is

         10  the one place in the City where we actually drink

         11  groundwater.

         12                 CHAIRPERSON GENNARO:  Right, did Alan

         13  leave? Okay, I represent part of downtown Jamaica.

         14  And the other part of downtown Jamaica is

         15  represented by Alan Jennings.  Of course we do have

         16  the wells down there.  Other than trying to focus

         17  our interest in those areas, we should take a look

         18  at the tax lien thing.

         19                 PROFESSOR HERSH:  Yes.  I think the

         20  tax lien thing has the potential to do some good, if

         21  it is used positively.  But you have to do it real

         22  carefully.  If you just do the bulk sales, you are

         23  going to wind up with some of the tax liens in the

         24  hands of folks who have no interest in community

         25  development, and will actually get in the way.
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          2                 CHAIRPERSON GENNARO:  Right.  How

          3  about the, you know, top one, or two, or three areas

          4  where City government as an institution could and

          5  should be doing better in the Brownfields area?  In

          6  other words, we have got the legislation, we have

          7  got the Administration, and other entities out there

          8  like the Economic Development Corporation, and the

          9  top, you know, three things, you know, we as a

         10  government could be doing better to help the

         11  Brownfields situation?

         12                 PROFESSOR HERSH:  It is a little hard

         13  because the City does not have the environmental

         14  final say.  But I will say, for example, that - -

         15                 CHAIRPERSON GENNARO:  I just kind of

         16  want to focus on government because we have some

         17  control on what City government does.

         18                 PROFESSOR HERSH:  I understand that.

         19     But I just want to point out, for example, that

         20  New Jersey that has had actually, three iterations

         21  of its Brownfields law, and Pennsylvania which has

         22  had two.  So states do not always get it right the

         23  first time.

         24                 CHAIRPERSON GENNARO:  Didn't we do

         25  that too, because we passed the law and then we did
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          2  like a correction or something like that?

          3                 PROFESSOR HERSH:  Well we did a

          4  series of technical amendments, I think they were

          5  called.  How technical they were, you know, they

          6  came before the law was really fully implemented.

          7  But in New Jersey, they had it, Brownfields Law,

          8  five years later they did another one.  Three years

          9  later they did another one.

         10                 CHAIRPERSON GENNARO:  I see.

         11                 PROFESSOR HERSH:  But those have

         12  proven to be quite effective.  I will say in those

         13  states that I have direct experience in them, the

         14  tax credits were tied to the remediation costs.  And

         15  I understand in New York there was- -

         16                 CHAIRPERSON GENNARO:  Do we do that

         17  here?  Do we do that here?

         18                 PROFESSOR HERSH:  No, here we have

         19  tied the tax credits to the overall development

         20  cost.

         21                 CHAIRPERSON GENNARO:  I see.

         22                 PROFESSOR HERSH:  So, we have been

         23  talking about 8 to 22 percent of the total

         24  development cost.  Whereas in New Jersey it is 75

         25  percent of the remediation cost.  And I will say
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          2  that there was a rationale, even having participated

          3  in some of the discussions before the State law,

          4  when the new law passed with its tax credit, I was

          5  surprised.  Legislative process is sometimes like

          6  that.  But those other states have had considerable

          7  success with their program.

          8                 I will say that anything that you can

          9  do to streamline, clarify, give certainty, to the

         10  process.  If you can tell real estate developers

         11  exactly what they have to do.  And then they can go

         12  and do it.  It helps, I think one of the wraps on

         13  New York, has been that it is all a negotiation.

         14  You go back and forth numerous times.  You get to

         15  meet lots of very nice people, and it takes forever.

         16                 So the question is, we try to propose

         17  that, and hopefully the new standard is coming out

         18  from the State will help that.  But I think from a

         19  private sector prospective that would help a lot.

         20                 CHAIRPERSON GENNARO:  Any kind of

         21  recommendations that you have for a specific, you

         22  know, non- financial incentives, like expediting

         23  permitting, or an example of that.

         24                 PROFESSOR HERSH:  I will echo the

         25  point about the BOAs, I think that if you can do
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          2  area wide planning, community planning efforts,

          3  whether it be on Newtown area, or in communities and

          4  deal with groups of sites at once, it makes it far

          5  more efficient.  When you are trying to deal with

          6  each gas station, going through the process it takes

          7  two or three years, or six years, going to take you

          8  a long time to get there. If you can do groups of

          9  projects together, or clusters, bunches, whatever

         10  you want to call them, has a real impact on the

         11  community.

         12                 So, if you took a community like

         13  Bushwick and you were able to do ten or 20 sites,

         14  that would really significantly help.

         15                 CHAIRPERSON GENNARO:  Sure.

         16                 PROFESSOR HERSH:  So, that might be

         17  something that New York City might think about.  And

         18  I know they have, I know the Administration has.

         19                 CHAIRPERSON GENNARO:  Great.  Thank

         20  you Professor. Thank you for being here.  I

         21  appreciate your good work.

         22                 PROFESSOR HERSH:  Your welcome.

         23                 CHAIRPERSON GENNARO:  Our last

         24  witness, who gets the patience award, as well as,

         25  the long distance travel award, coming from Albany,
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          2  Tim Sweeney of Environmental Advocates. Thank you,

          3  Mr. Sweeney for being here.  Thank you for coming.

          4  I appreciate you being here.

          5                 MR. SWEENEY:  Glad to be here.

          6                 CHAIRPERSON GENNARO:  Donna will

          7  administer the oath.  And then you can state your

          8  name and give us your good testimony.

          9                 MR. SWEENEY:  Okay.

         10                 MS. DECOSTANZO:  Please raise your

         11  right hand.  In the testimony that you are about

         12  give, do you swear or affirm to the truth, the whole

         13  truth, and nothing but the truth?

         14                 MR. SWEENEY:  I do.

         15                 MS. DECOSTANZO:  Thank you.

         16                 MR. SWEENEY:  Thank you.  I am afraid

         17  that most of what I am going to say will be a

         18  reiteration of pretty much what everybody else has

         19  said.  I am really here to talk to about the BOA

         20  Program, but I will read the statement that I have

         21  prepared and we will go from there.

         22                 CHAIRPERSON GENNARO:  Sure.

         23                 MR. SWEENEY:  Chairman Gennaro and

         24  members of the Committee, good afternoon.  My name

         25  is Tim Sweeney, I am the Regulatory Watch Project
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          2  Director for Environmental Advocates of New York, a

          3  leading state environmental organization with over

          4  5,000 members and partnerships with more than 130

          5  local, state, and national groups.  We advocate on a

          6  range of environmental, health, energy, and

          7  Brownfields issues.

          8                 Thank you for inviting me to address

          9  the Committee on the status of Brownfields

         10  redevelopment in New York City.  My brief comments

         11  today will focus on the State Brownfield Clean- Up

         12  Program, signed into law by Governor Pataki in

         13  October of 2003, and the important role this program

         14  will play in the future of Brownfield remediation in

         15  the City of New York.

         16                 Environmental Advocates of New York

         17  was at the forefront of the years- long struggle to

         18  get a state Brownfield Clean- Up Program enacted,

         19  and we continue to take the lead on the issues that

         20  will impact the success of the program.  Among the

         21  provisions of the Brownfield Clean- Up Program

         22  legislation for which Environmental Advocates fought

         23  most vigorously, is the Brownfield Opportunity Areas

         24  Program.  The BOA Program, as it is known, was

         25  developed to provide municipalities and community
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          2  based organizations with assistance of up to 90

          3  percent of eligible costs for the development of

          4  area- wide approaches to redevelopment planning for

          5  urban Brownfields.  It is in the BOA Program that we

          6  believe offers the best opportunity for minority and

          7  under- served communities, in New York City and

          8  across the State, to begin to reclaim neighborhoods

          9  that have been stigmatized and blighted by the

         10  presence of Brownfields.

         11                 Currently, however, communities in

         12  New York State are not realizing the benefits of the

         13  BOA Program due to an impasse between Governor

         14  Pataki, Senator Bruno, and Speaker Silver regarding

         15  a required Memorandum of Understanding needed to

         16  free up funding that has already been appropriated

         17  for the program.  The delay has been attributed to

         18  fear that the project selection process for the

         19  Brownfield Clean- Up Program and BOA Program will be

         20  based on politics, not on need.

         21                 In each of the last two state

         22  budgets, $15 million has been appropriated for the

         23  Brownfield Clean- Up Program, much of which is

         24  earmarked for the BOA Program.  However, because the

         25  leaders have been unable to reach an agreement on
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          2  the MOU, none of the accumulated $30 million can

          3  begin to flow to the communities the programs were

          4  intended to benefit.  To date, there have been over

          5  50 applications to the BOA Program, from all areas

          6  of the state, totaling more than $10 million.

          7  Approximately 20 percent of these applications have

          8  come from the five boroughs of New York City.

          9                 I am here today to bring the MOU

         10  stalemate to your attention, apparently everyone

         11  else is here to do that as well, and urge you to

         12  take steps necessary to persuade our leaders in

         13  Albany to come to an agreement and complete the

         14  long- overdue MOU.

         15                 To ensure that there is

         16  accountability from all branches of government to

         17  each other and to the public, Environmental

         18  Advocates and our New York City environmental

         19  justice partners are recommending that the

         20  Memorandum of Understanding include the statutory

         21  requirements for funding preferences contained in

         22  Article 18- C, section 970- R of the General

         23  Municipal Law, that is the BOA provision of the

         24  Brownfield Clean- Up Program, and also include the

         25  following:
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          2                 1.  Provisions for a multi- year

          3  agreement to allocate the existing money already

          4  appropriated and future funding through Fiscal Year

          5  2006- 2007;

          6                 2.  Provision for a yearly report to

          7  be issued by the State Department of Environmental

          8  Conservation listing projects that were chosen for

          9  inclusion in the programs, and an explanation of how

         10  each project meets the statutory requirements for

         11  funding preference;

         12                 3.  Provision for the establishment

         13  of an advisory committee made up of public and

         14  private individuals charged with ensuring that

         15  projects chosen meet the threshold for inclusion;

         16                 4.  And provision for public notice

         17  of project acceptance into the program.

         18                 By including these provisions in the

         19  MOU, we believe the fears of politicizing the

         20  project selection process can be allayed, and the

         21  BOA Program can begin to positively impact New

         22  York's blighted communities.

         23                 Thank you for the invitation to

         24  testify.  And thank you for your assistance in

         25  helping us get the MOU signed.
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          2                 CHAIRPERSON GENNARO:  Thank you.

          3  Thank you, Tim. Now, lets just talk a little bit

          4  about this impasse here.  Are there three camps in

          5  this issue or sort of like two camps?

          6                 MR. SWEENEY:  It looks right now, it

          7  is closer to two camps.

          8                 CHAIRPERSON GENNARO:  Two camps,

          9  okay, and somehow I am not surprised.  It could be

         10  three.

         11                 MR. SWEENEY:  Could be.

         12                 CHAIRPERSON GENNARO:  But two happens

         13  a lot, you know.

         14                 MR. SWEENEY:  And this week may have

         15  led to there being three camps with the Governor's

         16  veto of the Budget Reform Legislation.  From what I

         17  hear in Albany, yesterday, there are a lot of folks

         18  that are too happy with the third camp right now.

         19                 CHAIRPERSON GENNARO:  I see.  I see.

         20  So the plot thickens.

         21                 MR. SWEENEY:  It does.

         22                 CHAIRPERSON GENNARO:  And so I am

         23  inclined just to think out loud here a little bit

         24  that, you know, we in this little legislative body

         25  here certainly, we do not have the ability to break
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          2  the impasse, but we certainly have the ability

          3  through, you know, Council resolution, or other

          4  activities that we may have that we may contemplate

          5  to bring attention to this, call upon the impasse to

          6  be broken, to dramatize how certain communities in

          7  our City are really being short changed, and that we

          8  have done the work, we have got the law, we have got

          9  all the structure in place, and we cannot get a

         10  piece of paper out of Albany that gives us the

         11  ability to make the money flow, and to get some of

         12  these communities the Brownfields development that

         13  they need and deserve.

         14                 So, I call upon Counsel to the

         15  Committee and my staff to work with these good

         16  people to figure out, you know, what action we may

         17  take as symbolic as that would be.  But, you know,

         18  pressure and attention, and to sort of like put a

         19  human face, to this impasse, and what it means for

         20  local communities is something that I think we are

         21  well- placed to do something about.

         22                 MR. SWEENEY:  I think that would be

         23  very helpful. It certainly would bring home the

         24  notion that the communities that the programs are

         25  intended, the BOA Program in particular, was
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          2  intended to benefit, are not realizing the benefits

          3  of the program.

          4                 CHAIRPERSON GENNARO:  Right.  Who is

          5  ringing?  I think the building is ringing.

          6                 MR. SWEENEY:  There has been so much

          7  attention brought to the fact of significant tax

          8  breaks to large corporations.  And really, the

          9  failure of the BOA Program to be implemented has

         10  been being lost in the shuffle, and it would be very

         11  important for the City Council to bring this to the

         12  forefront, and to influence your representatives in

         13  the Assembly and the Senate to meet with their

         14  leaders, to bring a resolution to this problem.

         15  Because right now we are looking at $30 million that

         16  is sitting there unused, and we are going into the

         17  negotiation process, the budget formation process

         18  for next year, we will be looking at $45 million

         19  that is not going to go anywhere if something is not

         20  done soon.

         21                 So, we certainly could use the City

         22  Council's help on this.

         23                 CHAIRPERSON GENNARO:  Tim, yes I

         24  pledge to you that you have my help on this.  And we

         25  will just have to figure out in what form this
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          2  takes.  It could be a Council Resolution. It could

          3  be signing a letter from all the members.  It could

          4  members from those communities that are impacted.  I

          5  mean, we could certainly figure something out.

          6                 MR. SWEENEY:  And I would be more

          7  than willing to work with you.

          8                 CHAIRPERSON GENNARO:  Sure, sure.

          9  Thanks for what I know will be cooperation with my

         10  folks.  Okay, we have a legal services request for

         11  such a resolution that has already been drafted by

         12  my Chief of Staff.  I have to sign here, Peter?

         13  Okay, fine.  Okay, I already signed it, so we

         14  actually did a piece of work here today.

         15                 MR. SWEENEY:  That is great progress.

         16                 CHAIRPERSON GENNARO:  Yes.

         17                 MR. SWEENEY:  I wish Albany was as

         18  efficient.

         19                 CHAIRPERSON GENNARO:  Right that is

         20  it.  Here we go, it is already written and filled

         21  out by my Chief of Staff, who is a great

         22  environmentalist in his own right.  So, point well

         23  taken and we are on our way to doing that.  Of

         24  course, there will be follow- up with the other

         25  witnesses on their good testimony to find out how,
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          2  you know, we can light a candle on this issue,

          3  instead of cursing the darkness.

          4                 Thank you all very much for coming.

          5  And seeing no one else who wishes to be heard, I

          6  thank everyone who came to give us the benefit of

          7  their views.  And this hearing is adjourned.

          8                 (Hearing adjourned at 3:00 p.m.)
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          1

          2              CERTIFICATION

          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, PAT WTULICH, do hereby certify

         10  that the foregoing is a true and accurate transcript

         11  of the within proceeding.

         12                 I further certify that I am not

         13  related to any of the parties to this action by

         14  blood or marriage, and that I am in no way

         15  interested in the outcome of this matter.

         16                 IN WITNESS WHEREOF, I have hereunto

         17  set my hand this 18th day of November 2004.
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                                   ---------------------

         24                          PAT WTULICH
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          9            I, PAT WTULICH, do hereby certify the

         10  aforesaid to be a true and accurate copy of the

         11  transcription of the audio tapes of this hearing.
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