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On December 2, 2004, the Committee on Environmental Protection will hold an oversight hearing.  The Committee will hear testimony on the progress of the New York City Department of Environmental Protection (DEP) Environmental Health and Safety Compliance Program.

I.
Background

“New York City’s ability to provide a reliable source of water for its citizens has allowed it to grow and develop into a great urban center.”
  The City’s drinking water supply enjoys the reputation of being one of the most pristine public supplies in the world.  This supply is a critical resource for eight million New York City residents, approximately one million residents of Westchester, Putnam, Ulster, and Orange counties, and a multitude of others who work in and visit the City throughout the year.
  The water system has storage capacity of 550 billion gallons, consisting of a distribution system that is made up of an extensive grid of water mains stretching approximately 6,600 miles.
  Approximately 1.4 billion gallons of drinking water is delivered each day from the City’s upstate surface water systems and an average of 33 million gallons per day from wells located in southeast Queens.
  The City’s surface (reservoir) water supply is primarily delivered from nineteen reservoirs (19) and three (3) controlled lakes within a 1,972 square-mile watershed, approximately the size of the State of Delaware,
 that extends 125 miles north and west of the City.
  This large watershed is comprised of two distinct sections – “West of Hudson”, also known as the Catskill/Delaware Watershed, and “East of Hudson”, also known as the Croton Watershed.  The Catskill/Delaware System, located in Delaware, Greene, Schoharie, Sullivan, and Ulster counties, west of the Hudson River, provides approximately 90% of the City’s surface water supply, while the Croton System, which includes twelve (12) reservoir basins in Putnam, Westchester, and Dutchess counties, east of the Hudson River, supplies the remaining 10%.
  The New York City Department of Environmental Protection (“DEP”) is the agency charged with the responsibility of maintaining the City’s critical water and sewer systems.


Despite the fact that the DEP is charged, as previously stated, with maintaining the City’s critical water and sewer systems and ensuring their safety, on August 29, 2001, it

“entered a plea of guilty to a two-count criminal information alleging violation of the Federal Water Pollution Control Act, 33 U.S.C. Secs. 1251 et seq., and the Toxic Substances Control Act, 15 U.S.C. Secs. 2601 et seq.  The Information charged the NYCDEP with having released mercury-contaminated water into Roundout Reservoir in Sullivan County, New York without a permit and with having used PCB-contaminated equipment in Shaft 18 at the Kensico Reservoir in Westchester County, New York without authorization.  Both Roundout Reservoir collects and delivers water to New York City and other municipalities”.




According to A. Patrick Nucciarone, a former federal prosecutor who specialized in environment cases and was appointed, in 2001, by the United States District Court for the Southern District of New York to investigate possible violations of federal health, safety and environmental laws at the DEP
, the agency

“maintains hundreds of facilities throughout New York City and Westchester, Rockland, Putnam, Orange, Ulster, Sullivan, Greene, Shoharie and Delaware counties, most of which contain operating equipment.

Some of that equipment is aging and is the source of the contaminating activities that led to the NYCDEP’s criminal conviction”.

II. Extraordinary Action: Appointment of An Outside Monitor


In response to its guilty plea, the DEP entered into an agreement in which it

“was fined and place on probation for a period of three years, with the provision that probation may twice be extended for an additional one year period.  During its period of probation, The NYCDEP is required to a) develop and implement an effective program to prevent and detect violations of environmental laws, b) develop and implement an effective program to detect and prevent violations of employee health and safety laws, and c) submit to oversight and monitoring by a Court-appointed Monitor.  The Monitor is to file a written report at least every four months regarding his activities; whether the NYCDEP has adopted and implemented the above programs; whether the NYCDEP is achieving compliance with environmental and employee health and safety laws; and, any changes deemed necessary to foster the NYCDEP’s compliance with those laws”
 



The United State Attorney’s Office for the Southern District of New York, which coordinated a lengthy investigation of certain of the NYCDEP’s operations (“federal investigation”), reported that

“Contamination problems stemmed principally from the manner in which two mechanical components of the water delivery system were maintained: sumps and sluice gate operators.  Sumps serve as collection units for water that accumulates within certain NYCDEP buildings; the water in those sumps, which often contained contaminants that leaked from equipment within the building, including mercury, PCBs, lead and oil, was subsequently discharged into reservoirs or into receiving waters that fed reservoirs.



Sluice gate operators are flow control mechanisms housed within certain NYCDEP buildings that are used to regulate the quantities of water that flow between certain reservoirs and aqueducts.  The operators within four buildings are large mechanisms that were installed decades ago; as constructed and as a fluid seal, and oil, which in turn is contaminated with lead and, in one building, PCBs.  Because of their design and age, and the stresses to which they are subject, operators often leaked those contaminants into the portion of the water supply system with which they were in contact.  The operators, which NYCDEP employees periodically touched while performing work assignments, also contained levels of contaminants that created health risks.



According to the United States Attorney’s Office, the NYCDEP did not adequately address contamination problems when discovered; did not properly train and equip those employees who were exposed to contamination; did not fulfill reporting obligations when spill events occurred; and, did not obtain permits for contaminant discharges or authorization to use contaminated equipment.  That office maintains that the NYCDEP’s conduct over many years demonstrated an unsupportable lack of understanding of, and adherence to, its legal obligations under both state and federal environmental and employee health and safety laws.  Of particular concern, it appears, was the NYCDEP’s failure to follow through after becoming aware of the risks posed by contamination within its facilities and, even, after committing itself to take specific measures to address those risks”.
  


In addition, Mr. Nucciarone summarized the agency’s problems to the court stating “[t]he Federal investigation found a management in need of education, and a culture in need of change”.
  One example cited by Mr. Nucciarone is “the case of a veteran manager, Thomas Hook, who, according to the agency, supervised more than 370 employees and was responsible for all operations and engineering work in the city’s upstate water supply system. Mr. Hook had a long record of questionable conduct,”

such as “castigating employees for trying to report spills or refusing a request to buy protective gear for workers assigned to enter contaminated buildings.

Yet the agency had not suspended or disciplined Mr. Hook.  Mr. Hook was reassigned to a nonsupervisory position in design and construction, with no formal announcement that the transfer was punitive.”

III.
 DEP’s Environmental Health and Safety Compliance Program

As previously mentioned, part of the plea agreement requires DEP “to develop and implement effective Environmental and Health and Safety (“EH&S”) programs as conditions of its probation.  The programs are to include permanent EH&S education components and a permanent EH&S compliance office”.
  According to the Court-appointed Monitor, “[t]he agency has met most, but not all, Court-ordered deadlines for accomplishing EH&S objectives.  It has begun to assess all BWS [Bureau of Water Supply] and BWSO [Bureau of Water and Sewer Operations] facilities for residual contaminants.  An internal database system for monitoring compliance deficiencies and their correction is nearly operational.  The EH&S Compliance Office has a support staff of 17 with six positions remaining unfilled”.
  As of March 30, 2004, the Compliance Office consisted of an Assistant Commissioner, a Health and Safety Supervisor, three Industrial Hygienists, five auditors, a Director of Training, two EH&S Training Specialists, an MIS Specialist and three Administrative Assistants”.
  In addition, the Office “has received approval to hire a Legacy Program Manager, two Legacy Program Supervisors, an Environmental Auditor and an Occupational Health and Safety Specialist, which will result in a total staff of 23” (see attached Schedule for Completion of Health and Safety Compliance Action Plan (CAP) Items).


Although, the Monitor acknowledged that the agency was making progress, the judge preceding over the monitoring decided to extend the Monitor’s supervision of the agency “for a fourth year, saying ‘it seemed to be necessary and appropriate’”.
  The judge’s position appears to have merit in light of recent troubling allegations by the Monitor that DEP officials “tried to impede investigations of possible violations of federal health, safety and environmental laws”.

IV.  Conclusion
The protection of the City’s drinking water, and the watersheds that feed the City’s reservoirs, is necessary in order to ensure a safe and healthy supply.  Since the DEP has been charged with the mandate to maintain the City’s critical water and sewer systems and ensuring their safety, it is critical that its policies, programs, and procedures be extremely effective in protecting New York City’s drinking water supply.  To that end, all measures must be taken to ensure that such policies, programs, and procedures be strengthened, and, where necessary, developed to the greatest extent possible to accomplish this goal.
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