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          2                 CHAIRPERSON GENNARO: We have one or

          3  two members in the building, one is voting next

          4  door, the other is voting downstairs, and so we'll

          5  be starting in just a few moments. Thank you for

          6  your patience.

          7                 I call the Committee on Environmental

          8  Protection to order.

          9                 Good morning. I am Council Member Jim

         10  Gennaro, Chair of the Committee on Environmental

         11  Protection.

         12                 I want to thank all of you for

         13  attending today's Committee oversight hearing on the

         14  progress of DEP's environmental health and safety

         15  compliance program.

         16                 Let me begin my opening statement by

         17  giving praise where praise is due.

         18                 DEP is comprised of 6,000 talented,

         19  hard-working employees, working at more than 350

         20  different facilities over a span of 2,000 square

         21  miles, and unknown, at least to me, amount of miles

         22  of infrastructure and pipes. It's a far-flung

         23  infrastructure empire that certainly must be very

         24  unwieldy at its best. But yet they get it done.

         25                 Each day these dedicated public
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          2  servants are tasked with providing some of the

          3  City's most important services, such as enforcing

          4  laws that protect the quality of our air, water and

          5  land, and making sure that over 1 billion gallons of

          6  drinking water is reliably delivered to over 8

          7  million New Yorkers. Actually 9 million would be

          8  more accurate, right?

          9                 Certainly, former DEP Commissioner

         10  Chris Ward deserves much credit and praise for the

         11  great strides made over the course of his tenure in

         12  improving the efficiency and effectiveness of the

         13  Department, and certainly Acting Commissioner

         14  Tweedy, whom I've known for quite some time,

         15  certainly has my confidence, and he's been very,

         16  very good to work with and all the people that are

         17  associated with DEP, and the Water Board. A very

         18  close colleague of mine, Jim Tripp, Chairs the Water

         19  Board. So, certainly we have a very good team in

         20  place, a team that has my confidence.

         21                 Having said this, however, I must

         22  admit that I am extremely troubled by recent reports

         23  that have been highly critical of DEP's

         24  Environmental Health and Safety Compliance Program,

         25  a program created after the DEP plead guilty
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          2  committing two federal environmental crimes in

          3  connection with its operation of the City's water

          4  supply system, and as recently as only two weeks

          5  ago, the court appointed federal monitor was before

          6  a federal judge seeking sanctions against DEP for

          7  DEP managers trying to impede investigations of

          8  violations of health and safety laws, only two weeks

          9  ago.

         10                 In 2001, DEP pled guilty to repeated

         11  and longstanding violations of the Clean Water Act,

         12  and TSCA, the Toxic Substances and Control Act.

         13  These violations resulted not only in discharge of

         14  pollutants into the City's water supply, but also

         15  the exposure of DEP employees to hazardous

         16  materials. There is no disputing that these were

         17  very serious violations.

         18                 The resulting court-directed

         19  penalties were equally serious.

         20                 The Court placed the Department on

         21  Probation for at least three years. The Court

         22  directed DEP to establish a program to prevent and

         23  detect violations of environmental health and safety

         24  laws.

         25                 The Court also appointed a federal
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          2  monitor, as I've just mentioned, to oversee DEP's

          3  development and implementation of this program.

          4                 To meet the Court's directive and

          5  ensure future compliance, DEP, to its credit,

          6  created an Office of Environmental Health and Safety

          7  Compliance. And since 2001, the Court-appointed

          8  monitor has periodically reported on the progress of

          9  the health and safety program.

         10                 As I said, however, a number of very

         11  troubling reports have surfaced only recently

         12  related to the Environmental Health and Safety

         13  Compliance Program.

         14                 For example, it has been reported

         15  that since 2001, DEP has moved slowly to improve

         16  worker safety conditions. The Department has failed

         17  to properly document hazardous waste disposal and

         18  delayed the clean up of chemical spills.

         19                 DEP, it has been characterized, has

         20  turned a blind eye towards violations of

         21  environmental laws and that managers have knowingly

         22  directed their employees to work under unsafe

         23  conditions.

         24                 Officials have castigated workers for

         25  trying to report spills and refuse requests for
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          2  protective gear and supervisors have retaliated

          3  against employees who have alerted the proper

          4  investigators to environmental and safety

          5  violations.

          6                 Let me emphasize that not all of

          7  these reports have come from the press. My own

          8  office has received calls from DEP employees and

          9  other environmental agencies that echo these

         10  charges, and these reports certainly raise very

         11  serious concerns.

         12                 They suggest a lack of urgency on the

         13  part of DEP in complying fully with the

         14  court-mandated environmental health and safety

         15  program.

         16                 They suggest that violations of

         17  environmental laws and unsafe workplace conditions

         18  persist to this day. They suggest that DEP officials

         19  have acted to impede investigations into these

         20  violations.

         21                 And overall, they suggest much more

         22  still needs to be done to change DEP's culture and

         23  make sure full compliance with environmental health

         24  and safety laws.

         25                 Because of this, I very much look
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          2  forward to today's testimony on DEP's response to

          3  the 1991 lawsuit, and specifically the performance

          4  of the Department's environmental Health and Safety

          5  Compliance Program.

          6                 I am particularly eager to hear from

          7  DEP and its response to the recent highly critical

          8  reports of its efforts.

          9                 While I enter this hearing skeptical

         10  and troubled about these reports and criticisms, I

         11  do honestly hope that by the end of today's

         12  testimony, some of my concerns will be allayed.

         13                 I just didn't believe that at the end

         14  of this three-year, it's been a three-year process,

         15  the agency, it was in August in 2001, you know, pled

         16  to these charges, and now the monitor was instituted

         17  for a three-year, I guess term, or whatever, with

         18  the option of re-uping for two successive years, and

         19  it was my hope that at the end of the third year,

         20  the monitor would have had all the business

         21  conducted, there wouldn't be a need to sort of re-up

         22  for a fourth year. We still wouldn't be getting

         23  reports and the press and through other, you know,

         24  venues or vectors of problems still going on in DEP.

         25                 I had hoped that at the end of this
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          2  three years, we would be in a little bit of a

          3  different place now, and these recent reports are

          4  indeed disturbing.

          5                 But, of course, it's our job here,

          6  and my duty as Chair and this Committee to, you

          7  know, focus on what hasn't been done, and focus on

          8  the problems.

          9                 Certainly over the last three years,

         10  the monitor has had good things to say as well, and

         11  has -- you indicated that much progress has been

         12  made, and when these recent allegations, only two

         13  years ago when he went before the federal monitor,

         14  before the federal judge, asking for sanctions

         15  against DEP, he did indicate that he believed that

         16  we should leave it to DEP to investigate these

         17  things. We shouldn't bring in some other

         18  investigatory entity in order to, you know, deal

         19  with these most recent allegations. He was confident

         20  that DEP had the wherewithal and the commitment to

         21  ferret out these recent issues, and I, you know,

         22  support him in that, as well.

         23                 But before I end my opening

         24  statement, I want to take this opportunity to

         25  mention one other issue that the Committee has heard
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          2  much about lately. This is the issue of DEP's

          3  compliance with federal regulations concerning lead

          4  in our drinking water.

          5                 I know members of the Council have an

          6  interest in that, as does the public, and this

          7  Committee. I can assure you the Council as a whole

          8  takes this issue very seriously. From the day this

          9  story broke, we have actively investigated it and

         10  attempted to learn all the related facts, and as

         11  part of this effort, Council Speaker Gifford Miller,

         12  Health Committee Chair Chris Quinn, and I sent the

         13  letter to DEP on October 25th, requesting further

         14  information on the Department's lead testing

         15  program. And we have not yet received a response to

         16  this letter.

         17                 I hope that today we can learn when

         18  we will receive a response from DEP on this letter.

         19  I know it's a sensitive matter that is subject to

         20  investigation. We were precluded from having a

         21  hearing on this because of the investigation, but,

         22  you know, certainly, you know, to the extent that

         23  matters in our letter, which I have a copy of here,

         24  are able to be responded to by the agency, that

         25  should be responded to, and any elements of our
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          2  letter that cannot be responded to, we're more than

          3  happy to receive a letter from counsel indicating

          4  that these are the items that we can talk to and

          5  these are the items that we can't talk to. As of yet

          6  we've heard nothing, and that is troubling.

          7                 And also, the Committee is most

          8  interested in not only getting a response to the

          9  letter but hearing directly from the Department on

         10  the lead testing controversy. I would hope that

         11  today we can learn when the Department may be able

         12  to speak to us about it.

         13                 And with that, I will end my opening

         14  statement. I particularly wish to thank I think

         15  Commissioner Dave Tweedy for participating in this

         16  hearing today. I have read some of the

         17  correspondence that you've transmitted to your

         18  agency, regarding their ability to communicate with

         19  you and with the monitor and you've personally

         20  assured them that they, you know, will not fear

         21  reprisals if they come forward.

         22                 I've seen firsthand some of your

         23  actions regarding this controversy with the

         24  environmental health and safety program, and I'm

         25  very glad you're able to be with us here today.
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          2                 And, so, we're also joined by Council

          3  Member Peter Vallone, Council Member Oliver Koppell,

          4  other Council members will be joining us. Council

          5  Member Comrie was here and has an interest in this

          6  hearing. I'd like to thank Donna DeCostanzo and

          7  Richard Colon, and my own staff, Peter Washburn and

          8  Brittany Mariority, and Veronica McNeil from the

          9  Finance Division, who all helped to bring us to this

         10  point today.

         11                 And with that said, Commissioner, we

         12  still love you and all of your team, and we're very

         13  much interested in hearing from you today and having

         14  some of our concerns put to rest. I certainly hope

         15  that you can do that.

         16                 With that said, we will have Donna

         17  DeCostanzo, who will give the oath, and then you can

         18  proceed with your good testimony.

         19                 Thank you, Commissioner.

         20                 MS. DeCOSTANZO: In the testimony that

         21  you're about to give, do you swear or affirm to tell

         22  the truth, the whole truth and nothing but the

         23  truth?

         24                 ACTING COMMISSIONER TWEEDY: I do.

         25                 MS. DeCOSTANZO: Thank you.
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          2                 ACTING COMMISSIONER TWEEDY: Chairman,

          3  good morning. To other Council members, good

          4  morning. Others in the audience, good morning to all

          5  of you. We are pleased to be here today. I am saying

          6  that honestly. We also have been following the

          7  press, obviously, and I would have to say that if I

          8  were outside our agency reading the coverage over

          9  the last month, and I lacked the real understanding

         10  of the dimension and complexity of the environmental

         11  health and safety program that we are implementing,

         12  and I also had no real sense of the achievements

         13  that have taken place in the last two years, I

         14  would, as a reasonable person, been alarmed by these

         15  stories. So, I think this hearing is very well

         16  timed.

         17                 I'm joined by DEP staff, and let me

         18  just introduce for everyone, to my right, Gerould

         19  McCoy, who was hired by Commissioner Ward as our

         20  Environmental Health and Safety Officer, and has

         21  been key in the progress we've made to date.

         22                 On my left are Chief Counsel, who you

         23  are familiar with, Mark Hoffer, and riding rear

         24  shotgun is Mike Principe, who is the Deputy

         25  Commissioner of our Bureau of Water Supply, and,
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          2  again, a key executive who has been responsible for

          3  the progress we've been making.

          4                 Again, thanks for having us. Today

          5  I'm going to respond to the concerns and this

          6  opportunity by describing the background, what has

          7  brought DEP to the place we are today, and why there

          8  are remaining legal and other issues involving our

          9  agency's environmental health and safety compliance.

         10                 And more importantly, from our point

         11  of view, we're going to give a real status report

         12  today of the significant achievements that have

         13  taken place to date and the work still to be done.

         14  So, I hope to address the Chairman and others'

         15  concerns through my testimony.

         16                 Environmental Health and Safety

         17  Program at DEP rose from an enforcement action, the

         18  background of which I am going to describe in a

         19  minute.

         20                 The circumstances that led to that

         21  are unfortunate, but the consequence has

         22  unquestionably been beneficial. As part of the

         23  settlement, DEP has created an aggressive and

         24  elaborate environmental health and safety program

         25  that has two principle goals.
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          2                 First, implementing an effective

          3  program to detect and prevent violations of

          4  environmental laws, regulations, administrative

          5  orders, permits, and also establishing an effective

          6  education program for the employees at DEP on

          7  environmental compliance.

          8                 Secondly, the program involves

          9  implementing an effective program to detect and

         10  prevent violations of health and safety law, to

         11  establish an effective education program also for

         12  our employees, regarding health and safety

         13  compliance.

         14                 For an agency such as ours in the

         15  water and wastewater business, the presence of

         16  hazardous chemicals and hazardous machinery is a

         17  simple fact of life, and workplace risks are always

         18  present.

         19                 In this kind of environment, when

         20  faced with a task of providing potable water for at

         21  least eight- to nine-million people every day

         22  without fail, the challenge with respect to EH & S,

         23  and I'm using EH&S as Environmental Health and

         24  Safety, you'll be hearing that again, the challenge

         25  with respect to EH&S is to have an effective
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          2  structure in place to ensure a continued focus on

          3  these important matters.

          4                 Although the enforcement action was

          5  not entirely welcome, needless to say, back in 1991,

          6  it has led to significant changes in how DEP

          7  supports employee awareness of environmental laws,

          8  and how we manage occupational health and safety.

          9                 The EH&S Program that DEP has created

         10  will serve the agency well by improving employee

         11  health and safety and by reducing the risk of

         12  non-compliance with applicable laws and regulation.

         13                 Those two goals are as important to

         14  us at DEP at supplying water 24/7 under any

         15  circumstances to our customers, both in City and

         16  Upstate, and improving harbor quality, as we have

         17  done, and will continue to do.

         18                 For that reason, we whole-heartedly

         19  support the goals of our EH&S Program, and we are

         20  actually delighted to be here today to discuss this.

         21                 Let's talk about the background. Many

         22  of you are aware that in late summer, 1998, the

         23  United States Attorney's Office for the Southern

         24  District of New York commenced an investigation into

         25  certain aspects of DEP's water supply operations.
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          2                 The investigation focused on two

          3  principle matters, the alleged release of mercury or

          4  other contaminants into navigable waters from DEP

          5  facility, without appropriate permitting.

          6                 And the alleged use and operation of

          7  certain machinery and equipment at various DEP

          8  equipment water supply facilities, which may have

          9  been contaminated with mercury and/or PCBs, and

         10  which were not totally enclosed.

         11                 After a three-year investigation, a

         12  resolution was negotiated with the United States

         13  Attorney's Office in August of 2001. Pursuant to a

         14  plea agreement with the United States Attorney's

         15  Office, DEP was obligated to establish and

         16  implement, two compliance programs for the Bureau of

         17  Water Supply and for the Bureau of Water and Sewer

         18  Operations.

         19                 For those not familiar with DEP's

         20  internal structure, the Bureau of Water Supply, we

         21  call it BWS, is the part of the agency responsible

         22  for operating the reservoir and aqueduct system that

         23  is the source of all of our drinking water.

         24                 The Bureau of Water and Sewer

         25  Operation, known as BWSO, is responsible for the
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          2  in-City delivery of water, as well as for in-City

          3  storm, and sanitary drainage.

          4                 What were the requirements of the

          5  program that we agreed to? First, an effective

          6  program to prevent, detect violations of

          7  environmental laws, rules, regulations,

          8  administrative orders, permits and consent decrees

          9  pertaining to the New York City water supply,

         10  including establishment of a permanent compliance

         11  office.

         12                 And also an effective program to

         13  prevent and detect violations of health and safety

         14  laws, rules, regulations, administrative orders,

         15  permits and consent decrees.

         16                 In accordance with the agreement, DEP

         17  pled guilty to two violations of federal

         18  environmental laws, paid a $50,000 fine, and was

         19  placed on probation for a period of three years,

         20  with the possibility of two one-year extensions, as

         21  was alluded to by the Chairman.

         22                 A federal monitor was also appointed

         23  by the Court to oversee certain DEP activities

         24  during the period of probation. A key activity of

         25  the monitor is to observe and report on DEP's
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          2  efforts to comply with provisions in the plea

          3  agreement.

          4                 To carry out the commitments in the

          5  plea agreement, DEP procured the services of a

          6  consultant firm with experience in creating EH&S

          7  programs for private sector entities, and to assist

          8  us in developing policies, procedures and training

          9  initiatives.

         10                 At approximately the same time, we

         11  began a search for an executive level manager, to

         12  oversee the implementation of those commitments and

         13  to supervise and staff a newly created office of

         14  environmental health and safety compliance.

         15                 DEP was very fortunate to have

         16  recruited Assistant Commissioner Gerould McCoy, who

         17  is sitting to my right.

         18                 With the assistance of Gerould and

         19  our consultant, and under the oversight of the

         20  monitor, DEP created an EH&S compliance program. A

         21  key part of the program is what we refer to as the

         22  "Compliance Action Plan."

         23                 I want to talk about this Compliance

         24  Action Plan. Because of the nature of our

         25  facilities, and, again, the Chairman is correct,
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          2  there are over 350 staffed DEP facilities, across

          3  the 2,000 square mile watershed and in-City - 350

          4  facilities.

          5                 Because of the nature of these

          6  facilities, many DEP workplaces contain risks to

          7  employee health and safety, as well as present the

          8  potential for releases to the environment.

          9                 To reduce those risks, our EH&S

         10  consultant, visited 86 DEP facilities, interview

         11  numerous DEP staff, and then assisted us in

         12  formulating a Compliance Action Plan, or CAP.

         13                 The CAP, or C-A-P, identified 52

         14  subject matters as the primary areas of DEP

         15  activities, trigger compliance with various EH&S

         16  laws.

         17                 And we have a chart up and it was

         18  attached to my testimony. The summary of all of

         19  these Compliance Action Plan areas.

         20                 As you can see from the chart, these

         21  regulatory areas include personal protective

         22  equipment, respiratory protection and storage tanks.

         23                 With respect to each of these subject

         24  matter areas, we identified specific activities to

         25  accomplish which fall into three general categories.
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          2                 We needed to write Standard Operating

          3  Procedures, or SOPs, we needed to train staff once

          4  we had written these SOPs, into how to implement

          5  them. And ultimately we had to implement the

          6  specific regulatory requirements as appropriate.

          7                 In accordance with the CAP, we have

          8  written over 30 SOPs, we have trained in excess of

          9  2,100 employees, and we have implemented numerous

         10  regulatory requirements.

         11                 There are currently six subject

         12  matter areas for which DEP has yet to substantially

         13  complete its commitment. These are scheduled to be

         14  completed over the next 18 months.

         15                 We have also established an

         16  environmental health and safety infrastructure at

         17  DEP to ensure the continued sustainability of this

         18  vital program.

         19                 For example, we have active

         20  Environmental Health and Safety Coordinating

         21  Committees to obtain staff input and to develop

         22  appropriate policies. Along with an executive level

         23  EH&S oversight committee, to keep senior management

         24  informed and involved.

         25                 That oversight committee meets
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          2  monthly. I as Acting Commissioner Chair of that

          3  Committee, with Gerould McCoy, our Compliance

          4  Officer.

          5                 We have created and staffed as well,

          6  and as we've mentioned already, an office of

          7  environmental health and safety compliance, as well

          8  as bureau divisions devoted to the work of EH&S.

          9                 Along with the Compliance Action Plan

         10  there was a key part of the overall program we

         11  agreed to, an audit program.

         12                 In addition to the CAP, there are two

         13  other elements, and I'm going to talk about the

         14  Audit Program first, to review and ensure compliance

         15  with regulatory requirements, and DEP EH&F policies

         16  and procedures, a regulatory compliance auditing

         17  program conducted by staff, from our Environmental

         18  Health and Safety Division, have been instituted by

         19  the Bureau of Water Supply, and the Bureau of Water

         20  and Sewer Operations Facilities.

         21                 We have ranked these facilities for

         22  frequency of audit, and it ranges from every 18

         23  months to up to three years or five years, and the

         24  ranking is according to their size, and to the EH&S

         25  hazards posed by the operations within the facility.

                                                            24

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 The auditors identify and prioritize

          3  EH&S deficiencies found within the facilities,

          4  deadlines are then established by which each

          5  classification of deficiency must be corrected.

          6                 The most serious items, those

          7  immediately dangerous to life, health or the

          8  environment, must be addressed at the time of the

          9  audit.

         10                 Other action items must be addressed

         11  within 30 to 110 days, depending on the level of

         12  risk.

         13                 Audit findings are entered into an

         14  action item tracking system to ensure that all

         15  findings are addressed in a timely manner.

         16                 This tracking database has progressed

         17  to allow for real time access, to track completion

         18  of action items identified during regulatory

         19  compliance audits.

         20                 DEP is also currently developing

         21  agency-wide permits and regulatory compliance

         22  tracking databases within house staff.

         23                 Substantial progress has been made in

         24  remediation of identified deficiencies that have

         25  come through these audits.
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          2                 The great majority of over 6,000

          3  action items, 6,000 items that have been uncovered

          4  through these audits to date have been corrected.

          5                 The third key piece of the overall

          6  EH&S program that we're implementing at DEP is

          7  referred to as a legacy program. We've created, and,

          8  again, we have a chart in our handout that goes

          9  along with the testimony, a legacy program to assess

         10  the presence of residual asbestos, PCB, lead, or

         11  mercury, at BWS, the two bureaus I mentioned, the

         12  Bureau of Water Supply, and the Bureau of Water and

         13  Sewer Operations facilities.

         14                 The legacy program recognizes that

         15  historical use of asbestos, PCB, lead paint and

         16  mercury, indeed these facilities may have left

         17  residual contamination, which, if not addressed,

         18  could pose a risk to employee health and safety or

         19  the environment.

         20                 Note that DEP has not waited for the

         21  legacy program to identify existing sources of

         22  mercury or other contamination. Such known sources

         23  have either been removed or are scheduled already to

         24  be removed.

         25                 In addition, Health and Safety Plans
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          2  for such locations are in place to protect our

          3  workers. The legacy program is designed to address

          4  the residue of such sources. Under the legacy

          5  program, agency records will be reviewed and present

          6  and past employees surveyed to develop a picture of

          7  past historical practices, and the likelihood of

          8  residual contamination.

          9                 Facilities will be visited and

         10  assessed, and where appropriate, samples will be

         11  collected and analyzed. Based on all of the data

         12  obtained, recommendations will be made and contract

         13  specifications will be prepared for appropriate

         14  remediation projects, when necessary.

         15                 This effort will cost in excess of $4

         16  million. It is already begun and it is scheduled to

         17  be completed by August of 2006.

         18                 Once completed, DEP will begin the

         19  process of bidding out remediation work at the

         20  facilities, where such work is determined to be

         21  needed.

         22                 The Compliance Action Plan I

         23  mentioned, the Audit Program, and the Legacy

         24  Program, are the three key pieces of our EH&S

         25  Compliance programs that arose from the August 2001
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          2  agreement with the United States Attorney's Office.

          3                 DEP has made a significant financial

          4  commitment to carrying out the overall EH&S program,

          5  including but not limited to these three programs.

          6                 To support the EH&S program, a number

          7  of DEP staff dedicated to environmental health and

          8  safety has risen from 27 positions in Fiscal Year

          9  '01 to 103 positions in Fiscal Year '05. That's an

         10  increase of 76 positions.

         11                 In addition, to supplement health and

         12  safety expenditures, DEP has had a cumulative

         13  baseline increase in our OTPS, that's stands for any

         14  expense other than people expenses, a cumulative

         15  increase, annual increase, of $13 million, between

         16  Fiscal Year '01 and Fiscal Year '05.

         17                 These funds were for items such as

         18  remediation and compliance, training, the balance of

         19  the 5.4 million covers supplies, equipment, service

         20  contracts and other safety needs associated with our

         21  program.

         22                 Capital commitments. Capital

         23  commitments related to the Environmental Health and

         24  Safety Program over the period of Fiscal Year '01 to

         25  '05, total approximately $230 million.
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          2                 We've spent about 60 million of that

          3  already. These capital expenditures have been for

          4  such items as removal and replacement of mercury and

          5  PCB contaminated equipment at Shaft 18, up near the

          6  Kensico Reservoir. We spent $33 million, or are

          7  spending $33 million on that project.

          8                 Rehabilitation and construction of

          9  other shaft sites on the Delaware system totaling

         10  $18 million. An intermediate mercury remediation

         11  totaling 8 million, and lead paint abatement about

         12  $1 million at a number of our sites.

         13                 I'd like to give the Committee and

         14  the audience here today a better idea of the type of

         15  sites where DEP is carrying out EH&S-related

         16  projects.

         17                 The remainder of my remarks will

         18  highlight a few sites where remediation work is

         19  progressing.

         20                 The Delaware Aqueduct, Shaft 18,

         21  which is again located at the Kensico Reservoir, we

         22  were cited in the August 2003 plea agreement for

         23  continuing to utilize a series of sluice gate

         24  operators at Shaft 18 without making sure that these

         25  operators were totally enclosed.
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          2                 These operators, which help control

          3  the flow of water out of the Reservoir were

          4  installed many years ago, and they rely on both

          5  mercury and oils containing PCBs to function as

          6  designed.

          7                 I repeat, when these were

          8  implemented, the use of oil containing PCBs and

          9  mercury were standard practice.

         10                 We are replacing this equipment.

         11  We've removed these operators, and replacing them

         12  with a more modern design. The remediation that was

         13  undertaken not only removes hazards posed by the

         14  presence of mercury and PCBs, it also replaces

         15  equipment that is no longer industry standard and

         16  improves the reliability of our system.

         17                 Some other examples of the work

         18  underway in response to the Environmental Health And

         19  Safety Program. We have engaged an extensive

         20  rehabilitation, including removal and replacement of

         21  all sluice gate operators and full site remediation

         22  at three shafts in the Delaware Aqueduct system,

         23  Shaft 9, 10 and 17.

         24                 Approximately 18 million have been

         25  designated for the reconstruction of these shafts.
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          2                 The remediation efforts at these

          3  shaft sites is a long-term project that includes

          4  gate removal work to be commenced in 2005, and

          5  completed by early 2010.

          6                 In the interim, the Bureau of Water

          7  Supply continues air monitoring, as well as

          8  conducting visual inspections for traces of mercury.

          9                 There has not been a finding of what

         10  we refer to as "fugitives mercury vapor," which we

         11  would be concerned about, at these sites.

         12                 In-City, our Bureau of Water and

         13  Sewer Operations, their Environmental Health and

         14  Safety Division was created in January of 2002.

         15                 And they're staffed by 15

         16  environmental health and safety professionals.

         17                 Their division is responsible for

         18  overseeing EH&S compliance, with that Bureau's

         19  operations conducting employee training, providing

         20  regulatory guidance and assistance and conducting

         21  and responding to facility regulatory compliance

         22  audits and assessments.

         23                 Among the facilities managed by the

         24  Bureau and Water and Sewer Ops, are the former

         25  Jamaica water supply sites.
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          2                 DEP has entered into a contract for

          3  the removal of contaminated soil and sediments

          4  within pipe trenches, gravel pits and sumps at 41

          5  former Jamaica Water Supply facilities locations.

          6                 Work began at these locations in

          7  October 2004. The Bureau of Water and Sewer

          8  Operations has also contracted with Con Edison to

          9  provide EH&F training.

         10                 Con Edison has trained, as we

         11  mentioned earlier, in excess of 2,000 DEP employees

         12  since June of 2003.

         13                 At the Bureau of Water and Sewer

         14  Operations facilities, DEP has also initiated an

         15  aggressive program to clean up sites where hazardous

         16  materials were previously stored, and to dispose of

         17  hazardous waste.

         18                 They provided guidance to safety

         19  officers and responsible managers, on how to

         20  properly store used oils, waste and other kinds of

         21  materials, and they have installed spill containment

         22  platforms for petroleum product storage and vented

         23  fireproof cabinets for the storage of flammables.

         24                 I think these examples give you some

         25  kind of flavor of the various activities that are
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          2  underway and around which we have made, as I said,

          3  significant progress across these two large bureaus

          4  in the last several years.

          5                 Let me summarize by saying that the

          6  environmental health and safety program at the

          7  agency is a very large, comprehensive effort that is

          8  one of these agency's highest priorities.

          9                 To keep on top of the many pieces of

         10  the EH&S program, DEP has established, as I said

         11  earlier, an executive EH&S oversight committee.

         12                 That Committee convenes once a month

         13  to track progress on accomplishing our EH&S

         14  initiatives, and to discuss resolution of any

         15  impediments.

         16                 In addition, the monitor and its

         17  staff routinely meet with us to share their views

         18  and suggestions with respect to our EH&S effort.

         19                 Going forward, to make sure DEP is

         20  aware of any EH&S issues that are occurring at any

         21  of our hundreds of field sites, DEP maintains a

         22  confidential toll free, 24 hour hot line for

         23  employees to raise grievances or concerns without

         24  any fear of reprisal from supervisors.

         25                 That phone number is not Chairman
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          2  Gennaro's home phone, it is 800-897-9677. I'll

          3  repeat. 800-897-9677.

          4                 DEP also maintains a website address

          5  and provides information and resources for City

          6  employees who need access to various forms and

          7  procedures that enable the employee to understand

          8  health and safety policies.

          9                 That address is egov,

         10  e-g-o-v.nycnet/dep.

         11                 Keeping DEP employees motivated in

         12  terms of EHS is a continuing challenge. To provide

         13  incentives to our employees, to help us improving

         14  EH&S, DEP has now begun making annual environmental

         15  health and safety awards to those employees who

         16  exemplify a strong commitment to improving the

         17  health and safety of the employees of DEP.

         18                 This is the second year that DEP has

         19  held this award ceremony, it occurred in November,

         20  at our Employee Recognition Day.

         21                 In addition, a concerted effort has

         22  been made to encourage active involvement by our

         23  Civil Service Unions in promoting worker health and

         24  safety and in protecting the natural environment

         25  where we all live and work.
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          2                 Through all of the efforts set forth

          3  in this statement, DEP has committed a significant

          4  amount of money, time and resources, to identifying

          5  EH&S problems, implementing solutions. We believe

          6  based on the breath and scope of what DEP is

          7  accomplishing, that we are in the forefront of

          8  compliance efforts in this industry.

          9                 Although the starting point for our

         10  EH&S program was the August 2001 plea agreement, and

         11  the appointment of a monitor, DEP recognizes that to

         12  be successful, the EH&S program has to continue long

         13  past the point at which the monitor's assignment

         14  ends.

         15                 DEP has put in place the kinds of

         16  practices that ensure the progress we have made

         17  during the last few years will serve us and our

         18  customers well over the next several decades.

         19                 By making DEP's workplace a safer

         20  environment, and by making our employees smarter

         21  about the network of environmental laws and

         22  regulations that govern our work, we can continue to

         23  be confident, that millions of New Yorkers will

         24  continue to enjoy a safe and reliable drinking water

         25  supply system.
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          2                 That's the conclusion of my formal

          3  statement, but I would like to end, Chairman, by

          4  thanking several people individually for as the

          5  Chairman did mention, Commissioner Christopher Ward,

          6  who left approximately a month ago, showed special

          7  leadership in implementing this program with staff

          8  that you see around me today, and deserve a great

          9  deal of credit for the amount of progress we've made

         10  today.

         11                 I'd like to especially thank the

         12  support of the Water Board, Jim Tripp, our current

         13  Chairman, Mark Heller, the former Chairman, and all

         14  the Water Board members, have provided counsel and

         15  tremendous ongoing support in dealing with this

         16  program.

         17                 Finally, a thanks goes out for me as

         18  Acting Commissioner close to 6,000 DEP employees,

         19  who day in and day out handle myriad tasks in what

         20  is a vital mission for this City, and while doing

         21  that over the last several years, have committed

         22  themselves to putting in place an environmental

         23  health and safety program that is comprehensive,

         24  that is complex, that has created stress in our

         25  organization, but which we are going to bring to
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          2  conclusion, and we will have a program in place that

          3  for many years to come I think our agency will be

          4  proud of and we will be a model for this City.

          5                 I was at the hearing this last month

          6  before the judge who oversees our effort, and to

          7  paraphrase him, I think he likened, the task that we

          8  are undertaking at DEP to turning around the Queen

          9  Elizabeth in the East River. Anyone who has not run

         10  an institution the size of the Department of

         11  Environmental Protection, with 6,000 employees, 350

         12  facilities, a culture, a culture that goes back a

         13  century now. Think about this. We have employees at

         14  DEP who have been there 30 years. They've been doing

         15  the same kind of work, the same way for up to 30

         16  years, and suddenly people come along and tell them,

         17  hey, bud, you're not doing this right, we have a new

         18  set of priorities for you.

         19                 When I refer to corporate culture,

         20  that term is used a lot, I'll tell you what I mean.

         21  I mean the individual decisions that employees make

         22  day in and day out when they come to work.

         23                 Any employee at DEP has latitude. I

         24  don't care how closely they are supervised. They

         25  make individual decisions day in and day out often
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          2  with very little supervision.

          3                 You can put in procedures, you can

          4  train folks, you can tell them how important safety

          5  and environmental laws are, but until you get at the

          6  culture that underlies a workforce such as DEP's,

          7  you have not done the job yet.

          8                 We are still working on that, and I

          9  would like to respond to the Chairman's appropriate

         10  concerns, by saying that the team at DEP has

         11  invested a huge amount of time, millions of dollars

         12  in this program, we're proud of our achievements to

         13  date. We are not going to fail. This program will

         14  succeed. It will get us past our regulatory and

         15  legal issues, and I think we'll have a program again

         16  that the agency will be proud of for years to come.

         17  I thank you.

         18                 CHAIRPERSON GENNARO: Thank you,

         19  Commissioner. Thank you for your comprehensive

         20  testimony and your passion that you bring to trying

         21  to rectify this seemingly intractable situation. And

         22  you summed up very eloquently your testimony by

         23  stating where I was going to begin in my questioning

         24  about the culture that we all seek to penetrate.

         25  Certainly we have the same goal here, and it's
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          2  certainly an impressive amount of work that's been

          3  done over the last several years with regard to the

          4  implementation of procedures, to the bringing on of

          5  all kinds of human resources, capital investments,

          6  upgrades, lead mitigations, and everything that's

          7  been in place, and you know, I share your

          8  frustration because notwithstanding all of these

          9  efforts, and all this investment and all of the

         10  people that have been brought on board to do this,

         11  what I guess, you know, I have a tough time getting

         12  past, and you probably have a tough time getting

         13  past, is the whole, you know, spectacle of the, you

         14  know, monitor standing before the federal judge only

         15  a couple of weeks ago saying, you know, there's a

         16  culture there that even at this stage of the game,

         17  you know, would permit supervisors to reprimand

         18  employees who want to bring issues forward, who are

         19  willing to take, you know, confidential employee

         20  evaluations and, you know, read through them, to the

         21  point where this monitor, who I don't get the sense

         22  is sort of an unduly onerous base on the many good

         23  things he said about all of your activities. He, you

         24  know, seems like a fair gentlemen, to him, three

         25  years out to be brought to the point and say, look,
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          2  you know, judge, we've got to talk about sanctions

          3  here, because there are just some people, you know,

          4  down like within the pyramid, that just kind of

          5  don't get it.

          6                 And, so, your comments about trying

          7  to crack the culture are, you know, certainly well

          8  taken, and leads me essentially to my first

          9  question, how could it be at this point there are

         10  still managers out there that are willing to take

         11  these kind of risks, although the things that have

         12  been, things that were brought out at that hearing

         13  before a judge or essentially unproven charges,

         14  whatever, with the employees, the confidential

         15  evaluations, and reprimanding of employees who came

         16  forward. These are still allegations at this point

         17  we should all be mindful about, but just the fact

         18  that the monitor himself was confident enough in

         19  this to sort of go before the judge and there's

         20  still a whole bunch of people who don't get it,

         21  which sort of, you know, denigrates to some extent

         22  all of the good work you guys have been trying to be

         23  doing over the last couple of years.

         24                 You know, I've been involved in DEP

         25  oversight hearings going back to 1990 when I came on
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          2  as an analyst for this Committee, so I'm just as

          3  much as a career commitment to good things going on

          4  at DEP as anybody, I would think, and I certainly

          5  share your frustration, so how do we, how could it

          6  come to pass that at this late stage of the game we

          7  still have managers, not just local employees, but

          8  managers that are willing to risk these kinds of

          9  escapades that fly in the face of everything that

         10  you're trying to do, and how do we fix that?

         11                 ACTING COMMISSIONER TWEEDY: First of

         12  all, I am passionate, but you've misunderstood my

         13  passion. I am by no means frustrated. As Acting

         14  Commissioner, I honestly have to say I'm excited

         15  about this program, very positive about it. The

         16  monitor's job is to find fault with whatever remains

         17  to be done at DEP so that he can in good conscience

         18  stand up in front of a judge and say they've crossed

         19  the finish line.

         20                 As of the last two years we've

         21  completed what is the lion's share of the work

         22  before us to get to that end zone. Yes, he will

         23  increasingly focus on what remains to be done. And

         24  there is work left to be done. But the incidence

         25  that you are alluding to are alleged, and I'd like
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          2  to respond to your concern by saying that this is

          3  one way you go at this problem. They are alleged

          4  incidents. I was at the hearing. I have assigned our

          5  Chief Counsel and our Deputy Commissioner in charge

          6  of Human Resources, Dana Reed, who is not here

          7  today, to personally investigate the three

          8  incidents. And after their fact finding is

          9  completed, which it will be within several weeks, to

         10  bring me recommendations, and I will personally take

         11  action as necessary.

         12                 It is my experience that change

         13  again, whether it's implementing new technology,

         14  trying to put in programs such as we are, requires

         15  ongoing intense leadership from the top. It's not

         16  the only ingredient, you can still mess up the

         17  recipe. Without that you fail.

         18                 And my simple answer back to you is

         19  that that is within my control, and I intend to

         20  apply as much commitment physically to this issue as

         21  need be as long as I'm in this office, and so we can

         22  stand before you and say we're in a different place.

         23                 CHAIRPERSON GENNARO: Thank you.

         24                 Now, during the course over the last

         25  couple of years as you tried to bring this forward,
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          2  certainly it has come to pass that you have

          3  uncovered people who serve in managerial positions,

          4  who have flouted your directives and reprimanded

          5  employees. And part of the way of instituting that,

          6  you know, messing with environmental health and

          7  safety and not taking these things serious, is, you

          8  know, analogous to like touching the third rail, and

          9  sometimes the way people sort of get the message

         10  that this is kind of like a third-rail situation, is

         11  that when your people are dismissed or reprimanded

         12  in a very significant way, how many managers have

         13  been found to -- obviously, we're talking about a

         14  culture here, and we've got a problem, and in the

         15  last couple of years, how many managers have been

         16  fired, reprimanded, you know, uncovered for these

         17  activities? I mean, what are the numbers we're

         18  talking about?

         19                 Has it been 40 managers that are out

         20  there that involved -- it certainly, it takes a

         21  culture --

         22                 ACTING COMMISSIONER TWEEDY: Let me

         23  respond to that. Again, I'm going to use Judge

         24  Bryant as my ally here.

         25                 In looking at these incidents that
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          2  are alleged, and ordering, which we're fine with,

          3  that we investigate them, he made a statement that I

          4  think is important. He said the end result of this

          5  process, it is not the specific punishment that is

          6  really the issue here as much as the level, the

          7  message you're sending from senior management, as to

          8  how serious this business is.

          9                 So, I would defer to Gerould, but I

         10  would imagine it's in the nature of a dozen or more

         11  folks who have been penalized, disciplined, around

         12  these kinds of infractions.

         13                 But the program you need to create is

         14  a holistic one that is incenting people to behave

         15  appropriately around environmental health and

         16  safety, as well as disciplining as appropriate.

         17                 And we're committed to doing both,

         18  more aggressively.

         19                 CHAIRPERSON GENNARO: Certainly

         20  carrots are good, you know, incentives are good,

         21  but, you know, sometimes, I don't know, spare the

         22  rod, spoil the manager, or something, so I think

         23  we've got to do a stick here too.

         24                 I failed to mention that we were

         25  joined by Council Member Bill DeBlasio. Pardon me
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          2  for that omission.

          3                 Since this thing first broke, and we,

          4  you know, pled the charges, and three years of the

          5  monitor, the monitor feeling the need, you know, to

          6  sort of re-up and continue his activities, and, you

          7  know, allegations credible to the point that they're

          8  brought into a federal court by the monitor, which

          9  gives them some level of credibility, if he's asking

         10  for sanctions. How many people have been like

         11  actually fired over this? Like, you know, we've got

         12  to send a signal, we've got 6,000 employees, you

         13  know, we've got to do something drastic. How many

         14  people have been fired since the inception of this

         15  thing, and that we, you know, pled the criminal

         16  charges, it's all very serious stuff. Somebody had

         17  to have been fired.

         18                 ACTING COMMISSIONER TWEEDY: We have

         19  not fired any employee at DEP. We have significantly

         20  disciplined managers as high as the Deputy

         21  Commissioner level. These have been financial, as

         22  well as demotion actions. And we're competent,

         23  frankly, that it is our job, as management at DEP,

         24  to decide what are the correct personnel procedures

         25  and policies to take. We are listening to what the
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          2  monitor is telling us. But I don't think I'm being

          3  extreme to say that at the end of the day, that

          4  monitor is doing a job, he's doing it well, in my

          5  estimation, but he's not bringing water to the City,

          6  he's not worrying about the water dependability for

          7  the next 30 years, that's our job. And it's my job,

          8  and the folks with me, to figure out what are

          9  correct disciplinary procedures, to send a balance

         10  message, which is you ignore or are complacent about

         11  EH&S to your own peril, but at the same time, we are

         12  supportive of our staff, we are going to build a

         13  healthier culture around there, where we are not so

         14  punitive that we're demoralizing our staff and

         15  creating other kinds of issues.

         16                 So, I think that's our job, and I

         17  don't think it's a numbers game. I think the results

         18  speaks for itself, both in terms of the programs we

         19  put in place.

         20                 Let me make a comment on the

         21  extension of probation. You've got a sense,

         22  everyone, of how comprehensive and broad this

         23  program is.

         24                 This program was not put in place in

         25  some sort of organic process that we got to it when
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          2  we felt like it, around our other work

          3  responsibilities. When he was at General Electric,

          4  Jack Welsh used to say, change before you have to.

          5  We did not have that luxury. We had to change under

          6  very aggressive time frames, negotiated with the

          7  court, and in doing so, we achieved a great deal.

          8  But necessarily that process has been a bit

          9  iterative, so we reported certain activities as

         10  complete. We now have gone back and found that there

         11  were certain ambiguities that were not fully sent

         12  down the line around what the item was, for

         13  instance, what kind of crane are you talking about?

         14  What does it mean to close out an item?

         15                 So, in my view, the extension of

         16  probation for a year is as much about you've done a

         17  great deal of work but we're not comfortable yet

         18  that you have a program in place that's sustainable,

         19  as it is anything else.

         20                 And we're doing very hard work to

         21  make that program sustainable so that we can stand

         22  on our own two feet and don't need a monitor helping

         23  to guide us.

         24                 CHAIRPERSON GENNARO: Council Member

         25  Vallone has a follow-up question that bears directly
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          2  on our recent line of questioning, so I'll recognize

          3  Council Member Vallone, and then I'll come back.

          4                 Council Member Vallone.

          5                 COUNCIL MEMBER VALLONE: Thank you,

          6  Mr. Chairman. Let me thank you for having this

          7  hearing. Very important topic, and we're asking the

          8  tough questions, such as how many people were fired,

          9  and I just wanted to follow up on that.

         10                 I have to disagree with the Chair a

         11  little bit when he says it's tough to crack the

         12  culture. It is tough for us here as an oversight

         13  body to crack a culture, it might be tough for a

         14  monitor to crack a culture, it's not tough for a

         15  commissioner or an acting commissioner to crack a

         16  culture.

         17                 Now, the monitor says this culture

         18  still exists. You've just testified that you haven't

         19  fired anyone. Now, let me respectfully say that that

         20  does not crack a culture, and bring up the case of

         21  Thomas Hook, who was cited in the Times article. And

         22  the Times quotes the monitor, Mr. Nucciarone, as

         23  saying that Thomas Hook castigated employees for

         24  trying to report spills, and it says some other

         25  equally outrageous things. Yet, the agency has not
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          2  suspended or disciplined Mr. Hook. He's reassigned

          3  to a non-supervisory position with no formal

          4  announcement that the transfer was punitive.

          5                 Now, let me give you a chance to

          6  comment on that, then, and ask do you disagree with

          7  the findings of the monitor, is that why you've

          8  taken almost no action against Mr. Hook? Or do you

          9  agree and feel that your action was the appropriate

         10  response?

         11                 ACTING COMMISSIONER TWEEDY: We took

         12  significant action. In the case of Mr. Hook, who I

         13  respect a great deal professionally, I think this is

         14  old news. It is a serious issue for the agency. He

         15  was demoted, he suffered a significant financial

         16  penalty, he is not working in the operational direct

         17  line of responsibility. But here's the point, he's

         18  doing extremely important work on an ongoing basis,

         19  in terms of out-year dependability planning.

         20                 I'm going to leave my statement at

         21  that. We're not going to comment, I don't believe,

         22  on other individual personnel.

         23                 COUNCIL MEMBER VALLONE: I respect the

         24  fact that you work with him professionally, and

         25  don't want to take a position in this arena
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          2  regarding him. However, with the little I know and

          3  we will be looking into it, someone who castigates

          4  employees for trying to report spills, shouldn't be

          5  working in any capacity in DEP no matter how good a

          6  job they do. I'm sure there are many qualified

          7  people that can do that job. We'll leave that as it

          8  is for now.

          9                 This monitor has come up with

         10  substantial problems. He has said that, and let me

         11  read from our report here, that there were

         12  violations of environmental law, and that the source

         13  of these violations were equipment that's aging, and

         14  they were contaminating our reservoirs.

         15                 Principally sumps and sluice gate

         16  operators. Now, you mentioned the sluice gate

         17  operators when you testified. Sumps are an area

         18  inside of the DEP facility that, where water

         19  collects, and the monitor has stated that this water

         20  has allowed lead, mercury, PCBs and oil, to get into

         21  our reservoir system. Now, that's very troubling.

         22  So, at least two questions: Number one, how does

         23  somebody not get fired when that happens?

         24                 And number two, the monitor, as

         25  recently as a few months ago, said that you have
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          2  just begun to assess that problem, and in fact, you

          3  testified that you entered into a contract to

          4  rectify that problem, entered into a contract three

          5  years, since the problem has been identified, does

          6  not seem to be moving with any haste in this

          7  problem.

          8                 So, let me, before I make any more

          9  statements on that, let me let you comment on what I

         10  just said.

         11                 ACTING COMMISSIONER TWEEDY: I'm going

         12  to let our Chief Counsel Mark Hoffer respond to

         13  that.

         14                 COUNCIL MEMBER VALLONE: Sure.

         15                 MR. HOFFER: Do you want to swear me

         16  in?

         17                 CHAIRPERSON GENNARO: I guess just to

         18  be consistent, why not.

         19                 MR. HOFFER: By all means.

         20                 MS. DeCOSTANZO: In the testimony that

         21  you're about to give, do you swear or affirm to tell

         22  the truth, the whole truth and nothing but the

         23  truth?

         24                 MR. HOFFER: I so affirm.

         25                 MS. DeCOSTANZO: Thank you.
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          2                 MR. HOFFER: The Council member raises

          3  a very, very important issue, and, yes, the issue of

          4  the sumps was at the heart of the original

          5  investigation and the plea agreement, and it's an

          6  issue that we are still working on, but it's not

          7  accurate to say that nothing has been going on and

          8  that contamination is simply continuing on an

          9  ongoing basis, as a result of these facilities.

         10                 We sealed certain sumps, we are

         11  actively testing others to make sure that they do

         12  not contain contaminated water. And we are in the

         13  final stages of working out with our state

         14  regulator, the State Department of Environmental

         15  Conservation, an agreement that will basically spell

         16  out due to testing protocols and actions that need

         17  to be taken when we detect contaminants in these

         18  sumps.

         19                 These sumps are part of operating

         20  facilities. They drain away stormwater and

         21  wastewater. You can't simply seal them across the

         22  board and not have some ability to keep our workers

         23  and our facilities safe and dry.

         24                 So what we need to do and what we

         25  have been doing is developing effective procedures
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          2  to monitor them, to cut off pollution, to seal them

          3  where it's necessary and appropriate, and otherwise

          4  to keep very, very close tabs on how they're used

          5  and when they're used, to make sure that the same

          6  issue that arose back in the late 1990s that led to

          7  the plea agreement doesn't occur, and we're engaged

          8  in that actively, since the plea agreement was

          9  signed and through today.

         10                 And as I mentioned, we're not doing

         11  it in a vacuum. We're doing it in close consultation

         12  with our state regulator, and we intend to place

         13  ourselves under a consent order that is being

         14  negotiated, a binding consent order, spelling out

         15  how we will test, how we will monitor, how we will

         16  close sumps where necessary, and how we will keep an

         17  eye on this issue going forward.

         18                 COUNCIL MEMBER VALLONE: So, explain

         19  what this contract is that you've entered into to

         20  remove contaminated soil and sediment from sumps.

         21                 MR. HOFFER: I want to make sure we're

         22  on the same page, Council member, if I could. It may

         23  be that you're alluding to the Legacy Program and

         24  the contract that we've let to get that started.

         25                 COUNCIL MEMBER VALLONE: On page 15 of
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          2  the testimony under remedial projects.

          3                 MR. HOFFER: Okay. Hang on one second.

          4  We'll make sure that we answer your question

          5  directly.

          6                 COUNCIL MEMBER VALLONE: Concerning

          7  the Jamaica Water Supply specifically.

          8                 MR. HOFFER: Oh, that's -- okay. That

          9  relates to facilities that we inherited from the old

         10  Jamaica Water Supply when we bought them in 1996. We

         11  inherited them with some degree of environmental

         12  problems and issues.

         13                 We knew about this because we

         14  conducted fairly extensive auditing and

         15  investigation following up on the heels of that

         16  acquisition.

         17                 And we knew then that we would have

         18  work to do in terms of some of the soil that had

         19  been contaminated. And I'll give you an example

         20  there. If you're familiar with the Jamaica system at

         21  all, it's a well system. They have a series of very

         22  large water tanks, above ground water tanks.

         23                 Councilman Gennaro may know, there

         24  are a couple out your way, I believe on the border

         25  of your district, Council member, if not in it
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          2  themselves. These tanks, or at least some of them,

          3  were historically painted with paint and lead. That

          4  paint chips off or peels off over time, it hits the

          5  ground, it gets into the soil.

          6                 As I say, we ordered some fairly

          7  extensive environmental investigations back in the

          8  late nineties, discovered that it was there, and we

          9  are now in the process of getting at the soil

         10  contamination, and basically digging those soils out

         11  where they are contaminated.

         12                 COUNCIL MEMBER VALLONE: Again, my

         13  concern here is the length of time.

         14                 You say you inherited it in 1996. You

         15  knew about the problem, I'm assuming, shortly

         16  thereafter. In 2001 a monitor was appointed, told

         17  you about a problem. In 2004, a few months ago, they

         18  said the problem still exists, and you just

         19  testified that you're actively working on it, which

         20  I don't doubt, but what does that mean?

         21                 I assume at this point the problem is

         22  not rectified completely?

         23                 MR. HOFFER: It is not completely

         24  rectified, no.

         25                 COUNCIL MEMBER VALLONE: When will it
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          2  be?

          3                 MR. HOFFER: Do we have an estimate on

          4  that?

          5                 I'm going to have to get back to you

          6  with a deadline on that, Council member.

          7                 COUNCIL MEMBER VALLONE: I mean, the

          8  fact that lead, mercury and contaminants like that

          9  are leaking into our water supply, as we sit here,

         10  is something that I have to absolutely consider

         11  serious. I hope you'll get back to us on that as

         12  soon as possible.

         13                 MR. HOFFER: I certainly will. But I

         14  want to correct perhaps one comment that you made,

         15  which is that all of these materials are leaking

         16  into our water supply.

         17                 I don't believe that that's the case.

         18  I don't think our scientific or technical personnel

         19  believe that's the case. I don't believe our

         20  regulators believe that's the case.

         21                 I think an important fact to also

         22  note on the record is both when this plea agreement

         23  was signed, and I believe today as well, our

         24  regulators believe as we do, that our water supply

         25  is safe, that New York City water is still the
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          2  preeminent drinking water that it was and has been,

          3  and it's our task and our mission and our

          4  commitment, from the Acting Commissioner on down,

          5  and I know I say this for all of us at DEP because

          6  our families live and work here as well, to keep

          7  that true into the future.

          8                 We have an issue. We know we have to

          9  deal with it. It has not been easy, as the Acting

         10  Commissioner has indicated. This is a large agency,

         11  with a lot of priorities. But a lot of time and

         12  effort and energy has been spent getting this off

         13  the dime and getting it moving in the right

         14  direction.

         15                 Are we perfect? No. Will mistakes

         16  happen? Yes. Will machinery and equipment break?

         17  Inevitably. It's the nature of things. But the most

         18  important thing I think we all have to recognize

         19  here, and I believe the monitor recognizes that, as

         20  well, because in addition to the comments that you

         21  accurately refer to, and appropriately refer to, I

         22  don't question that at all, the monitor has also

         23  said, and I urge you to read his reports in

         24  totality, the monitor has also acknowledged the

         25  substantial progress that DEP has made starting
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          2  virtually from scratch.

          3                 And I also want to make sure you

          4  know, and I think this is something we at DEP can

          5  take pride in, and the Council, because it's been

          6  very, very involved in overseeing us and holding our

          7  feet to the fire on these kinds of issues can take

          8  pride in as well.

          9                 We are serving as a model, we have

         10  other agencies coming to us saying how do we start

         11  this? Where do we go? How do we write practices and

         12  procedures? In short, just echoing what the Acting

         13  Commissioner said, we know we have work to finish.

         14  We know the picture is not perfect. We know the

         15  monitor is not fully satisfied, nor is the judge, I

         16  was at the hearing as well. But I think the bottom

         17  line is it's headed in the right direction. A lot of

         18  progress has been made, and the area you point to in

         19  particular is one that we need to finish and finish

         20  properly. And you have our commitment that we will

         21  get back to you with dates or any other details that

         22  you want.

         23                 COUNCIL MEMBER VALLONE: Well, I thank

         24  you for that.

         25                 I'll say one last thing before I go
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          2  back to the Chair, who so graciously let me cut in,

          3  I hope you absolutely understand that we have an

          4  oversight job here, and we have to ask the tough

          5  questions. We don't know what the answers are going

          6  to be when we ask them, but they're part of our job.

          7  You're absolutely right the monitor did say many,

          8  did commend your agency in many areas that the Chair

          9  has referred to, and I understand Acting

         10  Commissioner Tweedy has only been Acting

         11  Commissioner for a month or so now, and the Chair

         12  and I have worked with DEP for many, many years --

         13  well, not many, many years now, we've only been here

         14  since 2001, many months now.

         15                 CHAIRPERSON GENNARO: Seems like a

         16  long time now.

         17                 COUNCIL MEMBER VALLONE: We've had

         18  nothing but good dealings with you. Just to clarify,

         19  though, you had said that you don't believe it's a

         20  problem. Where I'm getting that from, I'm not sure I

         21  quoted the whole paragraph here, is the monitor's

         22  report that says "the contamination problem stemmed

         23  principally from two mechanical components, some

         24  sluice gate operators which contained contaminants

         25  that leaked from the equipment within the building,
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          2  including mercury, PCPs, lead and oil, and were

          3  subsequently discharged into reservoirs, or into

          4  receiving waters that fed the reservoirs. That's

          5  where I'm getting my information from.

          6                 So, I look forward to hearing your

          7  update on that. Thank you.

          8                 CHAIRPERSON GENNARO: Thank you,

          9  Council Member Vallone.

         10                 Sir, I just wish to reiterate Mark

         11  Hoffer's comments about the overall integrity of the

         12  City's water supply and the consistently excellent

         13  quality that it continues to deliver, the quality

         14  continues to improve, as it will as long as we all

         15  are involved and beyond, hopefully.

         16                 We've talked a lot about culture, and

         17  dealing with the culture, and culture issues, but it

         18  seems to me, and also agrees in what the

         19  Commissioner had said, that the success of the

         20  Environmental Health and Safety Compliance Program

         21  is very, very dependent on funding and certainly the

         22  Commissioner articulated a lot of budget items in

         23  his statement, but my question here focuses on

         24  whether or not the money that's being allocated for

         25  this is complete and adequate, and are there other
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          2  competing needs for funding that are kind of getting

          3  in the way, and what can we do here at the Council

          4  to partner with you in a most aggressive way to help

          5  you financially and everything that you need to do

          6  to get all this stuff done?

          7                 We want to be helpful, you know,

          8  budgetarily, and we're asking you, quite frankly,

          9  whether or not there will be a commitment by the

         10  agency or if there needs to be a commitment by the

         11  agency to do more in the way of budgetary funding

         12  for some of the matters that have to be addressed?

         13  This is a good chance to ask for money right here.

         14  This is the perfect opportunity.

         15                 ACTING COMMISSIONER TWEEDY: Christmas

         16  came early this year.

         17                 CHAIRPERSON GENNARO: Yes.

         18                 ACTING COMMISSIONER TWEEDY: I think

         19  we've been very pleased with the support we've had,

         20  as I said earlier, both from the Water Board level,

         21  but also from OMB and staffing, our Central

         22  Environmental Safety Office, under Mr. McCoy, as

         23  well as additional positions within the bureaus. But

         24  you need forces both at the bureau level, as well as

         25  centrally.
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          2                 You heard the significant capital

          3  dollars that have been committed to the program. I

          4  think going forwards this may indeed be an issue, as

          5  we complete the result of our legacy work, and then

          6  have to work with OMB at whatever

          7  remediation-related projects come out of that work.

          8  It may well become a budgetary issue.

          9                 I would say right now that it is not

         10  a financial constraint that poses difficulties for

         11  us, as I said earlier, bringing this to the finish

         12  line. We just have some more work to get done, and

         13  we're doing it. But I think we're funded adequately.

         14                 CHAIRPERSON GENNARO: I'm just trying

         15  to be fair. It's nice for me to sit here and

         16  complain, but we also want to be of help. I will

         17  note that in your statement, and I'm also being

         18  given a question by counsel here, which I'll look at

         19  in a moment, somewhere in your statement you made

         20  reference to the amount of human resources that

         21  you're bringing on to deal with this issue. It's

         22  some place. You have a lot more employees that are

         23  going to be coming on to deal with this. I can't

         24  find it precisely in your statement. But my question

         25  was, I was going to ask you whether or not you had
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          2  fully staffed.

          3                 To support the EH&S program, I'm

          4  reading from your statement the number of DEP staff

          5  dedicated to environmental health and safety has

          6  risen from 27 positions in FY '01 to 103 positions

          7  in FY '05, an increase of 76 positions. I was going

          8  to ask you if all of those positions have been

          9  hired? I'll ask that other question separately, but

         10  with regard to the increase in 27 positions to 103

         11  positions, an increase of 76 positions, have all

         12  those positions been hired? How many have been?

         13                 ACTING COMMISSIONER TWEEDY: We have

         14  filled most of those positions. We do have some

         15  vacancies in our Central Office, managed by Gerould

         16  McCoy. The reason there are vacancies outstanding is

         17  that it does us no good to throw bodies into those

         18  positions that do not have the adequate professional

         19  experience in this field.

         20                 We have plenty of folks at the

         21  operating level to get work done when it's

         22  understood what the work is, but we need

         23  professionals, and, frankly, they're hard to find,

         24  and we're making sure we get the right folks in

         25  those boxes. But it is a high priority, as I said,
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          2  of our Deputy Commissioner of HR, and we're working

          3  at it.

          4                 CHAIRPERSON GENNARO: Do we have some

          5  sense of how many positions have been able to be

          6  filled of the 103 positions for FY '05, which we're

          7  almost halfway through FY '05?

          8                 ACTING COMMISSIONER TWEEDY: I think

          9  we're now looking at something in the order of seven

         10  to ten positions overall we would still like to get

         11  filled.

         12                 CHAIRPERSON GENNARO: That are open.

         13                 ACTING COMMISSIONER TWEEDY: That are

         14  open.

         15                 CHAIRPERSON GENNARO: Counsel had a

         16  question that was also personnel related. We might

         17  as well do it now.

         18                 Is it that one?

         19                 MS. DeCOSTANZO: Yes.

         20                 CHAIRPERSON GENNARO: Okay.

         21                 It is the Committee's understanding

         22  that as of this September, the Office of

         23  Environmental Health and Safety Compliance had a

         24  support staff -- this is the same office, right?

         25                 ACTING COMMISSIONER TWEEDY: Yes.
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          2                 CHAIRPERSON GENNARO: Okay. So, this

          3  has already been -- the people who are still

          4  outstanding of the 103 need to be hired, they're all

          5  going to be working within the Environmental Health

          6  and Safety Office?

          7                 ACTING COMMISSIONER TWEEDY: Not all,

          8  but the majority of those remaining vacancies for

          9  that office.

         10                 CHAIRPERSON GENNARO: And others have

         11  duties that get into other areas of agency work?

         12                 ACTING COMMISSIONER TWEEDY: We have

         13  environmental health and safety positions and

         14  incumbents at the Bureau level, as well as within

         15  the central office that Mr. McCoy manages.

         16                 CHAIRPERSON GENNARO: Okay.

         17                 ACTING COMMISSIONER TWEEDY: And those

         18  positions have been filled and are being filled.

         19                 CHAIRPERSON GENNARO: Okay.

         20                 We are coordinating our questions

         21  here.

         22                 This would be a question for Mr.

         23  McCoy.

         24                 I understand that there are monthly,

         25  we've been informed that there are monthly joint
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          2  labor management health and safety meetings; is that

          3  correct?

          4                 ASSISTANT COMMISSIONER McCOY:

          5  Periodic, yes.

          6                 CHAIRPERSON GENNARO: Let's swear Mr.

          7  McCoy in and have him identify himself for the

          8  record.

          9                 MS. DeCOSTANZO: In the testimony that

         10  you're about to give, do you swear or affirm to tell

         11  the truth, the whole truth and nothing but the

         12  truth?

         13                 ASSISTANT COMMISSIONER McCOY: I so

         14  affirm.

         15                 CHAIRPERSON GENNARO: Please ID

         16  yourself for the record, and proceed with your

         17  answers.

         18                 ASSISTANT COMMISSIONER McCOY: Gerould

         19  McCoy, Assistant Commissioner, DEP.

         20                 CHAIRPERSON GENNARO: Oh, so you just

         21  said that I was correct, that there are monthly

         22  managed meetings. And can you tell me about these

         23  meetings, for example? Are they a form for employees

         24  to bring forth health and safety violations, or

         25  unsafe conditions to get this type of thing?
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          2                 ASSISTANT COMMISSIONER McCOY:

          3  Exactly.

          4                 CHAIRPERSON GENNARO: You'll have to

          5  speak directly into the microphone.

          6                 ASSISTANT COMMISSIONER McCOY: Yes,

          7  exactly. There are general items that come up on the

          8  agenda from month-to-month that are resolved, or

          9  either discussed at this meeting.

         10                 We also introduce or give them an

         11  opportunity to comment on any draft procedures or

         12  policies that we are about to implement to get their

         13  input, and we also use this as a forum for them to

         14  come back and discuss whatever comments they have

         15  about those draft policies and procedures. And some

         16  of those comments, or a majority of those comments

         17  are generally incorporated within the final product

         18  that we issue to the employees.

         19                 CHAIRPERSON GENNARO: And do you

         20  personally attend these meetings?

         21                 ASSISTANT COMMISSIONER McCOY: Yes, I

         22  do.

         23                 CHAIRPERSON GENNARO: So there are

         24  monthly meetings and you've made all of them?

         25                 ASSISTANT COMMISSIONER McCOY: The
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          2  majority of them I've made. I also have staff

          3  supervisors that report to me that are dedicated to

          4  serve as standing members on those committees, as

          5  well.

          6                 CHAIRPERSON GENNARO: Right. Right.

          7                 So, it's your testimony that you make

          8  it a point to attend the meetings --

          9                 ASSISTANT COMMISSIONER McCOY: As

         10  often as I can, yes.

         11                 CHAIRPERSON GENNARO: Okay.

         12                 Oh, and we're joined by Domenic

         13  Recchia. It's a pleasure to have Council Member

         14  Recchia, a valued member of the Committee.

         15                 Another question from Counsel. You

         16  know this. DEP maintains four cloning facilities at

         17  which bulk supplies of cloning gas are stored until

         18  liquified, and then used as a disinfectant in

         19  drinking water drawn from reservoirs. According to

         20  the ninth report, although the monitor, "was assured

         21  in early 2004 that all four facilities would be

         22  fully compliant," with the USEPA and Occupational

         23  Health Administration regulations governing the

         24  storage and handling of cloning gas, audits of two

         25  of the facilities found otherwise.
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          2                 In fact, an audit of the Hillview

          3  Reservoir facility found 23 compliance deficiencies,

          4  and that only 21 of the 29 deficiencies that had

          5  been found in 2002 had been addressed.

          6                 So, the question is, have all

          7  deficiencies at the Hillview Reservoir been

          8  corrected by the end of September as DEP had advised

          9  the monitor according to the ninth report?

         10                 ACTING COMMISSIONER TWEEDY: I'll

         11  respond to that. And I appreciate the Committee

         12  getting us these questions in advance, I have a

         13  written response to this one.

         14                 CHAIRPERSON GENNARO: Okay, fine.

         15                 ACTING COMMISSIONER TWEEDY: The fact

         16  is we have not entirely completed that work, and the

         17  reason for the inability to address all the

         18  deficiencies, range from the need to draft and

         19  revise new or previously submitted operating or

         20  record-keeping procedures, new plant drawings,

         21  replacing old equipment and obtaining needed

         22  information from our vendors and suppliers.

         23                 Following the monitor's assessment of

         24  the Hillview chlorine operation, we conducted our

         25  own audit for chlorine operations at all four DEP
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          2  facilities.

          3                 Based upon results from these and the

          4  monitor's assessments, we now have developed a

          5  detailed schedule of activities, enhanced employee

          6  training, specific to these compliance regulations,

          7  and we have assigned new personnel dedicated to

          8  these compliance issues that should ensure DEP meets

          9  the applicable environmental and safety requirements

         10  by March of 2005.

         11                 CHAIRPERSON GENNARO: Thank you. Thank

         12  you.

         13                 And just switching topics briefly,

         14  regarding in my statement I made reference to the

         15  lead issue and I'll just reiterate my question. When

         16  can we expect a response to our letter of October

         17  25th, and of course this response could be, you

         18  know, substantive where it can be and an explanation

         19  of why it can't be in certain areas; when can we

         20  expect a response to that?

         21                 ACTING COMMISSIONER TWEEDY: First,

         22  I'd like to apologize to you for the delay of a

         23  month now.

         24                 CHAIRPERSON GENNARO: Keeping busy.

         25                 ACTING COMMISSIONER TWEEDY: What has
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          2  happened, frankly, is we have drafted a response

          3  that you will have within a week, the final form,

          4  but it has been vetted through the legal process,

          5  because as you know there are now some legal

          6  inquiries into this matter, and while I will state

          7  that the water supply, as has already been stated,

          8  and needs to be continually stated, is highly safe

          9  coming down from the reservoir, vis-a-vis lead,

         10  there are reporting requirements issues, and we are

         11  under now some legal investigation, so we are

         12  answering carefully. You'll have that within a week,

         13  a full response.

         14                 CHAIRPERSON GENNARO: Thank you. Now,

         15  that's the letter, and I guess my follow-up question

         16  is, are you able to come in and testify about this

         17  issue before a meeting of the Committee? To what

         18  extent do we have the ability to sort of interact

         19  with DEP on whatever level that may be, whatever

         20  level may be legally permissible we would like to

         21  explore whatever you're able to do, in terms of sort

         22  of like a direct colloquy with us.

         23                 ACTING COMMISSIONER TWEEDY: We will

         24  come and testify any time you ask us to, Chairman.

         25                 I think because we are in the process
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          2  of working through with the Department of Health,

          3  not an issue around is the water safe, but rather

          4  the issue around a reporting requirement, which

          5  frankly were vague enough that the EPA had to

          6  release recently some clarification around this.

          7                 CHAIRPERSON GENNARO: Yes.

          8                 ACTING COMMISSIONER TWEEDY: It would

          9  probably be helpful to give us a few weeks to

         10  further that dialogue with the Department of Health,

         11  and I think the testimony would be of a higher

         12  quality. But certainly we would welcome that.

         13                 CHAIRPERSON GENNARO: But it still is

         14  an ongoing investigation by DOJ or the US Attorney

         15  of this, right?

         16                 ACTING COMMISSIONER TWEEDY: Yes. The

         17  US Attorney, Southern District, has sent us some

         18  subpoenas related to the lead story, and, so, again,

         19  we are careful around our correspondence.

         20                 CHAIRPERSON GENNARO: Sure.

         21                 So, just certainly we would like to

         22  engage you in direct colloquy on that at a time when

         23  you think you would be the most fruitful type of

         24  colloquy, and the earliest time we could do that,

         25  certainly the better. If you say you need a couple
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          2  of weeks to hash out a couple of things, you could

          3  have a much more fruitful conversation at that

          4  point, and perhaps that should be the challenge.

          5                 MR. HOFFER: Mr. Chairman, we're

          6  always happy to come and appear before you on any

          7  interest.

          8                 Just reiterating what the Acting

          9  Commissioner said, we will have a detailed written

         10  response for you within the week. I think that will

         11  go a long way towards answering some of the

         12  questions that you have, although you may have

         13  questions that come up as a result of that. And

         14  we'll do our best to try to get you the necessary

         15  information consistent with our other obligations in

         16  the way in which this was proceeding.

         17                 The only other comment I'll make is

         18  to reiterate that we are in active discussions with

         19  our regulators, to make sure that we live up to both

         20  the letter and the spirit of the rules here, which

         21  has always been our goal.

         22                 And as the Acting Commissioner said,

         23  this is not an issue of the water being safe or

         24  unsafe, it's an issue of making sure that we cross

         25  all of our t's and dot all of our i's, in terms of
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          2  collecting data, analyzing it and properly reporting

          3  it.

          4                 It's something we must do. There's no

          5  ifs, ands or buts about it, and we will be guided by

          6  and assisted by our regulators at both the federal

          7  and the state level going forward, such that if we

          8  need to make changes, we will do them, and we will

          9  make sure that all appropriate information is

         10  provided when it's needed.

         11                 We're very, very proud of our lead

         12  program. It's extensive. And we have every

         13  confidence that you will be proud of it as well.

         14                 CHAIRPERSON GENNARO: Thank you. Thank

         15  you, Mark.

         16                 And I guess I'm going to close my

         17  questioning. I think that, you know, something that

         18  has come out of this hearing, and all of our

         19  hearings is that, you know, we here as members of

         20  the Committee, and staff of the Committee and

         21  members of the audience, every time you testify, we

         22  gain a deeper appreciation for the scope of work

         23  that your agency has to do over such a far-flung

         24  system of water delivery infrastructure, and that's

         25  a good thing for us to appreciate, to the extent
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          2  that we can from this side of the table.

          3                 You know, certainly it was of great

          4  concern to us to hear, as I said before, that the

          5  monitor is still, you know, griping before a federal

          6  judge, and that's never a good thing, but we do have

          7  a deeper appreciation for what you have done, for

          8  what you are continuing to try to do and I wish you

          9  every success in your attempt to crack a culture

         10  that existed long before when you came on the scene.

         11  And you know, we stand ready to be of any assistance

         12  budgetarily or otherwise, that we tend to help you

         13  get to the goal that we all share. And, so,

         14  hopefully we won't have any more gripe sessions by

         15  the monitor, and court. That would be a good thing,

         16  if we were not to see that anymore.

         17                 So, thank you all very much for being

         18  here today. Thank you for your committed and

         19  diligent and comprehensive efforts to speak to this

         20  very, very difficult situation. And good luck, and

         21  God bless. Okay, thank you.

         22                 ACTING COMMISSIONER TWEEDY: Thanks,

         23  Chairman.

         24                 CHAIRPERSON GENNARO: And we're joined

         25  by Council Member Dennis Gallagher.

                                                            75

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 And I'm going to call the next panel.

          3  Kyle Simmons, President of Local 924. Lee Clarke,

          4  from DC 37. Gene DeMartino, President of Local 376.

          5  Thomas Kattou. I can't make it out.

          6  Secretary-Treasurer of Local 376.

          7                 If people on the panel could take

          8  their positions, and I'd just -- I need to take a

          9  break for about a minute. I'll be right back, and

         10  you can get yourselves situated and I'll return

         11  within 60 seconds.

         12                 (Recess taken.)

         13                 CHAIRPERSON GENNARO: We're back. And,

         14  so, I would ask Counsel to the Committee to swear in

         15  the witnesses, and then state your names for the

         16  record and proceed with your testimony.

         17                 MS. DeCOSTANZO: Please raise your

         18  right hand.

         19                 In the testimony that you're about to

         20  give, do you swear or affirm to tell the truth, the

         21  whole truth and nothing but the truth?

         22                 Thank you.

         23                 CHAIRPERSON GENNARO: Now, you can go

         24  in whatever order you wish. I only ask that you

         25  speak directly into the microphone clearly and to
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          2  state your name for the record before you commence

          3  your testimony, and then we'll take the statements

          4  of all three witnesses before we endeavor to ask

          5  questions or make comments. Thank you.

          6                 MS. CLARKE: Thank you, Mr. Chairman.

          7  My name is Lee Clarke. I am Director of Safety and

          8  Health for District Council 37. I'd like to thank

          9  you and the Committee for the opportunity to be here

         10  today.

         11                 CHAIRPERSON GENNARO: Let me just get

         12  your statement here, before I -- can I have a copy

         13  of the witness' -- oh, here. I've got it right here.

         14  Okay, now I'll get my glasses out, we'll do the

         15  whole thing.

         16                 Okay.

         17                 MS. CLARKE: My written statement is

         18  very, very brief. I'm just going to read it very

         19  fast and probably jump through some of the remarks,

         20  because I really feel the need to respond to some of

         21  the statements made by the Acting Commissioner.

         22                 CHAIRPERSON GENNARO: Sure. At the

         23  outset, I'd like to make clear to this panel of

         24  witnesses and others, that we have a representative

         25  of the -- two representatives of the Department, to
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          2  hear all of the testimony, and to the extent that

          3  the Committee believes it appropriate to take

          4  elements of your testimony, and submit them to the

          5  agency for formal response. We're happy to do that.

          6                 MS. CLARKE: For over 15 years we have

          7  had a contractually mandated joint labor management

          8  safety and Health Committee between District Council

          9  37 affiliated locals, and the Department of

         10  Environmental Protection.

         11                 During that time -- well, the

         12  Committee consisted of rank and file members, local

         13  officials, union representatives, from my

         14  Department, the Safety and Health Department, and

         15  unfortunately mid-level managerial DEP employees

         16  with little or no authority to take decisive actions

         17  or corrective actions when we bring to DEP's

         18  attention, safety and health problems.

         19                 CHAIRPERSON GENNARO: Just before you

         20  continue, I would ask the Sergeant, do we have a

         21  Sergeant-At-Arms to close the rear doors?

         22                 Excuse me.

         23                 MS. CLARKE: Throughout the years, we

         24  have used this forum to bring to the agency's

         25  attention safety and health problems that our
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          2  members have brought to our attention.

          3                 Those problems consist of traffic

          4  work zone safety hazards, toxic substance exposures,

          5  lack of personal protective equipment, inadequate

          6  safety and health training, exposures to blood-borne

          7  pathogens and other effective agents, fire safety

          8  issues, confined work space concerns, the list goes

          9  on and on and on. As we meet today, the DEP Safety

         10  and Health Committee is meeting right now back at

         11  Barclay Street.

         12                 In many instances our concerns have

         13  been disregarded by the agency, with no corrective

         14  actions taken whatsoever.

         15                 As a result, our locals have had no

         16  recourse but to file grievances, or file complaints

         17  with the New York State Department of Labor's Public

         18  Employee Safety and Health Bureau.

         19                 The union has witnessed and reported

         20  workplace conditions, which compromise the health

         21  and safety of our membership, and sadly, there have

         22  been far too many preventable workplace fatalities

         23  in DEP.

         24                 Only when -- well, I need to just

         25  frame the issue and let the Committee know that once
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          2  the federal monitor was put in place, we started to

          3  see some progress, some improvement with the actions

          4  at DEP.

          5                 However, since 1980, state law has

          6  mandated that the employer of public employees

          7  provide safe and healthful working conditions.

          8  That's not new. That did not occur when the federal

          9  monitor was put in place. The agency had an

         10  obligation to our members way before August 2001.

         11                 But when the federal monitor was put

         12  in place by the court, we then saw DEP take action

         13  and start promulgating written programs.

         14                 Unfortunately, the programs that DEP

         15  has promulgated to date, as Mr. McCoy said, the

         16  union has given draft copies of those programs, we

         17  spend a tremendous amount of time reviewing them,

         18  critiquing them. We put all our concerns in writing

         19  to Mr. McCoy's office. We do not and have not

         20  received any response from the agency as to whether

         21  any of our concerns have been incorporated, nor have

         22  we been given final copies of these programs,

         23  despite our repeated request for them.

         24                 Moreover, the employees that these

         25  programs are supposed to address, those employees
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          2  are not given copies of the program, nor are they

          3  trained.

          4                 I was totally stunned, and I

          5  certainly can't fault the acting Commissioner for

          6  saying what he said. He's new to the agency.

          7  Obviously this is information he has been given by

          8  his staff --

          9                 CHAIRPERSON GENNARO: Well, he's not

         10  new. I mean, he's been at the agency. He's new as

         11  Commissioner.

         12                 MS. CLARKE: Well, as Acting

         13  Commissioner he' new. He told the Committee that

         14  more than 2,100 employees had been trained.

         15                 Now, the training that these

         16  employees went through, my staff monitors that

         17  training, personally sat in and monitored that

         18  training. And what we found is that the training was

         19  conducted by an outside consultant, with no

         20  knowledge of the agency's policies, procedures, at

         21  all. The training was not task-specific training, or

         22  site-specific training. And it did not meet the

         23  mandates of state law. It was simply generic

         24  training. So that was money misspent and time

         25  wasted.
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          2                 I was also extremely taken aback at

          3  the remarks of Mr. McCoy, who told this Committee

          4  two times that he attends the Joint Labor Management

          5  Safety and Health Committee meetings. That is not

          6  true.

          7                 He has been to several of those

          8  meetings. This Committee meets monthly. There are

          9  two committees, one to address downstate concerns,

         10  and upstate concerns.

         11                 I was also amazed that it was

         12  presented to the Committee --

         13                 CHAIRPERSON GENNARO: You're saying

         14  he's not at all the meetings?

         15                 MS. LEE: To my knowledge, he's been

         16  at two meetings --

         17                 CHAIRPERSON GENNARO: Okay.

         18                 MS. LEE: Over the past three and a

         19  half years. They meet monthly.

         20                 CHAIRPERSON GENNARO: Because all the

         21  testimony that everyone gives today is sworn

         22  testimony, so I just want you to be accurate in what

         23  you're saying, so that it's accurate. Okay.

         24                 MS. LEE: I was also amazed that the

         25  agency presenting kind of a rosy picture of
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          2  remediation, of environmental contaminants at some

          3  of the worksites. As recently as a month and a half

          4  ago in Shaft 18, 30 pounds of mercury was found.

          5                 This is a worksite where the agency

          6  hired a contractor to come in and to remediate the

          7  contaminants. The contractor reported to the agency

          8  that remediation was completed, and shortly

          9  thereafter 30 pounds of mercury was found.

         10                 There's a disconnect, there's a big

         11  disconnect, between hiring contractors, monitoring

         12  contractors, there's a bigger disconnect between the

         13  employees feeling safe, feeling as if their concerns

         14  are being taken seriously. Any employee could call

         15  up a toll free number, and remain anonymous and

         16  report conditions, but as an employee of the City of

         17  New York, the Department of Environmental

         18  Protection, most especially, an employee should be

         19  able to freely speak to their supervisor, speak to

         20  their union without fear of retaliation when they're

         21  reporting their concerns.

         22                 You'll hear from President Kyle

         23  Simmons, and unfortunately, President Gene DeMartino

         24  is not here today and Thomas Kattou is not here

         25  today. They represent Brother Bob Weaver, who was
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          2  terminated by the agency, and found for report for

          3  his safety and health activities. The Office of

          4  Collective Bargaining had to order his reinstatement

          5  and found that the agency openly retaliated against

          6  Brother Weaver because of his safety and health

          7  activities in the Committee and on his work site.

          8                 You have my written testimony. That's

          9  all I want to say. I'll be here to answer any

         10  questions or concerns you have.

         11                 It's more important for you to hear

         12  from the officials that represent the workers.

         13                 CHAIRPERSON GENNARO: Thank you. Thank

         14  you.

         15                 MR. SIMMONS: Thank you, Mr. Chair,

         16  for allowing me to speak on this very important

         17  issue.

         18                 My name is Kyle Simmons, and I am the

         19  President of the New York City Laborers, Local 924.

         20                 CHAIRPERSON GENNARO: I just want to

         21  make sure I have your statement.

         22                 Are you reading the statement by Mr.

         23  Martino or Mr. Kattou? Oh, okay, you have your own.

         24  Okay.

         25                 Okay, I have your statement.
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          2                 MR. SIMMONS: Okay. My name is Kyle

          3  Simmons. I am the President of the New York City

          4  Laborers, Local 924, District Council 37. I am also

          5  an employee of the DEP at the groundwater facility

          6  located South Jamaica, Queens.

          7                 My members work in various DEP

          8  facilities, and are responsible for repair and

          9  maintenance of the grounds and buildings and assist

         10  skills trades personnel during some of these

         11  repairs.

         12                 I have before me binders containing

         13  volumes of safety and health programs written by DEP

         14  to comply with the mandates of the Court.

         15                 I also have before me copies of

         16  grievances I had to file on behalf of the members of

         17  the local and requests for information for the

         18  agency.

         19                 If DEP is really working to address

         20  worker safety and health issues. Why is it that I am

         21  forced to file grievances and use other

         22  administrative means to protect my membership and

         23  the public.

         24                 To date, workers still lack vehicles'

         25  equipment or the correct equipment to perform their
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          2  duties.

          3                 Workers are still exposed to the

          4  hazardous situations, lack the sanitary facilities,

          5  decent shower stalls to clean up, lockers to store

          6  their clothes and safety equipment, and washers to

          7  clean their work clothes.

          8                 Workers often take their clothes home

          9  to wash or contaminate public laundry facilities.

         10                 This actions (sic) put their family

         11  as well as the public at risk of exposures to

         12  hazardous chemicals and other toxic substances.

         13                 This reminds me of the times when

         14  asbestos workers would take their work clothes home

         15  to launder and years later, their wives and children

         16  were diagnosed with asbestosis, and methothelioma.

         17                 DEP has spent millions of dollars to

         18  comply with the mandate of the court because of

         19  negligence, and who are the real victims of their

         20  negligence, their employees and the citizens of New

         21  York are their victims.

         22                 Workers are expected to comply with

         23  their assignments using new policies, except they

         24  are not trained and provided with adequate

         25  information and the tools to do their job correctly.
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          2                 New York City residents have been hit

          3  hard with increased water bills. Why should the

          4  public pay for DEP management and negligence. I ask

          5  this Committee to scrutinize the agency, and you

          6  will discover that what has been done is only to get

          7  the court off their backs.

          8                 This is the impetus for action.

          9                 Thank you for this opportunity to

         10  express my concerns. And we'll gladly answer any of

         11  your questions you may have.

         12                 I also would like to state, if I can,

         13  in reference to some of the comments that were made,

         14  not only by the Acting Commissioner, but by Mr.

         15  McCoy, I remember when Mr. McCoy was introduced to

         16  the Safety and Health Management Committee meeting a

         17  few years back, and at that time I expressed my

         18  doubts in the correct direction that this Committee

         19  was going in, and his new safety EH&S team that has

         20  been established. We all know, because we was

         21  talking earlier in reference to a culture, and the

         22  culture was also part of this EH&S Safety Committee

         23  team that they put together, because a lot of the

         24  individuals that are on this team today, they have

         25  been hand picked. At this meeting I was told that
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          2  that wasn't true. The fact of the matter is, that

          3  information was shared with the agency in reference

          4  to that these jobs were vacant and that we were all

          5  able to apply, and I informed Mr. McCoy at that time

          6  that I am the President of the Union, and I have no

          7  notification, I am an employee of DEP and I had no

          8  knowledge that these positions are being opened.

          9                 And I also explained to Mr. McCoy and

         10  the Committee at that time and other DEP officials

         11  that were present at that meeting that introduced

         12  Mr. McCoy to the Committee, that we are under

         13  different times now because of this mandate by the

         14  Court.

         15                 We should be working together as a

         16  team, union, and management, to solve the safety

         17  issues that are presented with the agency. And I

         18  said there's no time now to be choosing who should

         19  be on the team and who is not on the team, and I had

         20  asked him the simple question did they reach out to

         21  any, the unions, to ask if anybody that they would

         22  like to be part of this new team to make sure that

         23  the procedures that are in place that will correctly

         24  answer all the issues that are forward in this

         25  mandate? And the answer was no.
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          2                 And I says, well, how can we solve

          3  any of these problems, if you're shutting out the

          4  individuals that have been putting issues on the

          5  table well before the mandate of the court? Because

          6  we have been filing grievances and had these issues,

          7  these issues had just not had surfaced, these issues

          8  always been a part of DEP and we were the ones that

          9  was bringing them all to the forefront just before

         10  the 2001 mandate, the issues were not being

         11  addressed and some of them are being addressed.

         12                 Is the agency moving in the right

         13  direction? They are moving in the right direction,

         14  don't get me wrong, but it's at a snail's pace. It

         15  can be moving at a more rapid pace if it was more

         16  cooperation with the unions who have their members

         17  out there, and the members are the one that are

         18  addressing the issue.

         19                 Now they said they had this new

         20  compliance phone number that you could utilize. I as

         21  president utilized that phone number October of

         22  2003, before I had to file an improper practice, and

         23  a step three grievance to OLR.

         24                 I called Mr. McCoy's office, left my

         25  name, left everything except my Social Security
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          2  number where they could find me, and to this date, I

          3  have not had any satisfaction answer to the report.

          4                 I also corresponded with Mr. McCoy on

          5  numerous basis in reference to a written response to

          6  my allegations and statements, and I keep getting

          7  that we're working on it, we're working on it. Here

          8  we are almost 15 months later, I have not received a

          9  response from that so-called toll-free number that

         10  is set up so the workers can voice their opinions.

         11                 I'm not saying that they're not

         12  addressing any of the opinions that are on that

         13  line, all I know is that president of my local, they

         14  never addressed mine, and I keep corresponding with

         15  them in reference to that.

         16                 So, here we are today, I'm scheduled

         17  for a step 3 hearing to address safety and health

         18  issues, which is going to be done on December 17th,

         19  in reference to concerns that I have for my members.

         20                 CHAIRPERSON GENNARO: Thank you. Thank

         21  you very much, Mr. Simmons.

         22                 MS. CHIN: Good afternoon. I'm Susan

         23  Chin, Assistant Director in the Political Action

         24  Department, and I'm also the City Hall lobbyist.

         25                 Thank you for the opportunity to
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          2  testify before this Committee. I am here on behalf

          3  of Gene DeMartino, President of Local 376,

          4  representing over 600 employees at DEP.

          5                 The titles include Construction

          6  Laborers, Highway Repairs, and Watershed

          7  Maintainers.

          8                 Local 376 members have been directly

          9  impacted by DEP's actions prior to the plea

         10  agreement and continue to be affected by the

         11  agency's attempts to comply with the court's

         12  mandates.

         13                 I am here to tell you about Local 376

         14  members' experience as DEP announces their

         15  environmental safety and health programs.

         16                 DEP was put on the fast track to

         17  develop written programs to address environmental

         18  and worker safety concerns.

         19                 For many years prior to their plea

         20  agreement, DC 37, through the Joint Labor Management

         21  Safety and Health Committee made countless attempts

         22  to get the agency to address workers' concerns.

         23                 Our attempts were futile as worker

         24  safety and health was not their priority.

         25                 Management commitment was lacking and
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          2  to some extent this is true today.

          3                 DEP has produced many programs.

          4  Personal protective equipment, confined spaces,

          5  respiratory protection programs and traffic work

          6  zone safety just to name a few.

          7                 The program is at that the

          8  implementation part was not fully thought out.

          9  Programs are put into action without worker

         10  training, without the proper equipment being

         11  provided, and without informing workers about their

         12  responsibilities, or new responsibilities.

         13                 Often, our members must bring to the

         14  attention of management unsafe conditions, lack of

         15  or broken equipment or other shortages.

         16                 As a result, Local 376 members are

         17  being disciplined increasingly each day. Local 376

         18  has had to file improper practice charges against

         19  the agency, file grievances on behalf of members,

         20  and defendant members who have been terminated

         21  improperly because some manager decided that was

         22  what was needed.

         23                 Attempts have been made to silence

         24  the union representatives, when defending those that

         25  have been wrongly charged, disciplined or
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          2  terminated.

          3                 The culture at DEP has not changed.

          4  It has only gotten worse. The responsible managers

          5  at each facility now have the duty of ensuring that

          6  all DEP policies are complied.

          7                 Well, this duty has been translated

          8  into threats against Local 376 members, retaliation

          9  and increased fears of job loss.

         10                 Listen to what the agency

         11  representatives have to say, but take things with a

         12  grain of salt.

         13                 DEP will paint a nice picture only

         14  because they are following the numbers on the

         15  canvas. Once a probation period expires, the agency

         16  will resort back to their old ways and our members

         17  will not be in a better place.

         18                 At this time, I will share with you a

         19  story of one of Local 376 members Bob Weaver.

         20                 Bob Weaver was a watershed maintainer

         21  assigned to an Upstate facility. He has been

         22  employed by DEP for more than 20 years. Bob became

         23  active within the union and holds the position of

         24  shop steward and safety and health chair for the

         25  Upstate work locations. His activism brought to the
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          2  attention of the New York State Department of Labor

          3  Violations of Safety and Health Standards.

          4                 Five months after the State issued

          5  violations, Bob was fired because his involvement in

          6  the backhoe accident.

          7                 The local saw this as a case of

          8  retaliation because of Bob's union activity. In the

          9  past, DEP did not penalize as harshly other workers

         10  involved in vehicle accidents.

         11                 The case went before the Board of

         12  Collective Bargaining, who ultimately agreed with

         13  the local's position.

         14                 Another case Local 376 is currently

         15  handling is that of a member who was diagnosed with

         16  a disease caused by the inhalation of dust from old

         17  pigeon droppings found on solid surfaces within his

         18  work site. The presence of pigeons and their

         19  droppings within the facility were subject of

         20  discussions at numerous joint safety and health

         21  committee meetings.

         22                 The agency dragged its feet first in

         23  removing the hazard, and second in identifying a

         24  long-term solution to this hazardous condition.

         25                 To date, we do not know what the
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          2  long-term solution will be. Had the agency taken

          3  corrective action when this problem was brought to

          4  their attention, the Local 376 member may not have

          5  gotten sick.

          6                 To make matters worse, the member's

          7  worker's compensation is being challenged.

          8                 Other instances where the agency has

          9  failed its employees involve the enforcement of

         10  policies that have not been fully explained to the

         11  members. It has taken the agency years to realize,

         12  with little help from the federal government, that

         13  it needed to change its culture and the way the

         14  agency conducts business.

         15                 Now that they have these programs,

         16  they expect Local 376 members to comply with each

         17  one of them. All 56 programs.

         18                 The problem is that Local 376 members

         19  are not being trained specifically on those programs

         20  that affect them directly.

         21                 To make matters worse, the program is

         22  so general that the members really do not have much

         23  guidance.

         24                 So, when the worker goes into a field

         25  assignment, and does not put on his or her hard hat
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          2  and vest, he is immediately written up for failing

          3  to follow procedure.

          4                 Local 376 has met with the agencies

          5  to discuss their actions against their members,

          6  because they believe they're being targeted for

          7  retaliation.

          8                 The more Local 376 speak up for their

          9  members, the more members we have to defend.

         10                 I ask this Committee to keep an open

         11  mind when it comes to the agency's testimony, and

         12  remember the daily troubles and hazards Local 376

         13  members face on the job.

         14                 Thank you very much.

         15                 CHAIRPERSON GENNARO: Thank you,

         16  Susan. And thank you all for testifying.

         17                 Let me just get myself situated here.

         18  Okay, so, we've got two specific locals here. We've

         19  got 924, right? And 376. Okay. And you're the safety

         20  and health person for all of DC 37?

         21                 MS. LEE: That's correct.

         22                 CHAIRPERSON GENNARO: Let me just sort

         23  of say for the record, I held a union card myself

         24  for many years, and fully realize, as you do, that

         25  no comprehensive solution to the environmental
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          2  safety and health situation is complete without a

          3  good relationship between management and labor and

          4  you guys have to be a part of the solution here, and

          5  let me do this, let me make this offer. The points

          6  that you made to me about specific issues, to the

          7  extent that you want to condense those things and, I

          8  mean, you have your testimony, that talks about

          9  different areas, but why don't you do sort of like a

         10  joint letter or statement, whatever it is, that you

         11  want to give to me that you want me to give to the

         12  agency?

         13                 I mean, I will be happy to try to use

         14  my -- or, not that I want to become any kind of

         15  labor management arbiter, but with regard to the

         16  issue at hand before the Committee today, which is

         17  the environmental safety and health compliance

         18  program that DEP is trying to get to like the level

         19  that it needs to be, and to the extent that you want

         20  to indicate what you think this effort needs to be

         21  successful.

         22                 For example, you indicate that when

         23  they are hiring for positions and the environmental

         24  safety and health, are not looking to the union or

         25  whatever, whatever your concerns that you have that
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          2  you think should be brought to the direct attention

          3  of DEP that I could transmit to them and get answers

          4  to you, I would be, you know, happy to play that

          5  role. I've got the Counsel to the Committee, Donna

          6  DeCostanzo, you can interact with her, you can get

          7  her contact information, and I'd be happy -- of

          8  course, you have people from the Mayor's Office,

          9  from DEP also listening to this testimony so they

         10  can be made aware of the fact that I want to

         11  transmit some of your concerns.

         12                 Again, I'm not a labor management

         13  expert, but to the extent that I could use my access

         14  to the agency to get some of your needs spoken to,

         15  I'd be happy to do that.

         16                 MS. LEE: Thank you for your offer,

         17  Mr. Chairman. And I'll take that back to the

         18  affected locals. We have many locals which are part

         19  of DEP, not just the two that are working today.

         20                 CHAIRPERSON GENNARO: Okay.

         21                 MS. LEE: However, what I would say to

         22  the agency is that, again, I heard the Commissioner

         23  testify, the Acting Commissioner testify, that

         24  there's an oversight committee, which he meets with

         25  monthly, which obviously consists of his senior
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          2  staff.

          3                 I would welcome the Commissioner to

          4  come to one of our -- not one, but to participate

          5  actively in our joint labor management committees.

          6                 At that level he will have the

          7  ability not only to interact with some of his staff

          8  people that are there, but also the members who are

          9  his employees and the union officials. That form is

         10  where the problems come out.

         11                 How it's translated back to his

         12  office, we have no clue, no clue whatsoever. And as

         13  I said, it's extremely disturbing that at this

         14  Committee, again, which is contractually mandated,

         15  the people that we have there are good people.

         16  However, from the agency, however, they have

         17  absolutely no authority whatsoever to make decisions

         18  or implement corrective actions.

         19                 What we find is that the agency is

         20  extremely reactive and not proactive in safety and

         21  health issues, whatsoever.

         22                 Just the name of their union,

         23  Environmental Health and Safety, we're talking about

         24  occupational health and safety here, okay? We're

         25  talking about the protection of workers.
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          2                 CHAIRPERSON GENNARO: Now, when they

          3  talked about these meetings and I asked Mr. McCoy

          4  whether he went to those meetings, this is the same

          5  forum that we're talking about, right?

          6                 MS. LEE: Well, I'm talking about the

          7  joint Labor Management Safety Health Committee. When

          8  you questioned Mr. McCoy does he attend? He said

          9  yes. I'm telling you no. We have the sign-in sheets.

         10  My staff is at those meetings, Mr. Simmons is at

         11  those meetings.

         12                 CHAIRPERSON GENNARO: Okay. I just

         13  want to make sure I'm talking about the right forum.

         14  I just want to make sure that I'm talking about --

         15                 MS. LEE: We have no high level

         16  managerial presence at that meeting that's

         17  responsible for safety and health.

         18                 CHAIRPERSON GENNARO: But we're

         19  talking about the same forum, right? There's only

         20  one forum. For example, when they did this thing in

         21  2001, and they had to set up this thing, it was this

         22  joint living management thing that already existed

         23  that they're using as this forum, correct?

         24                 MS. LEE: Our Committee has existed

         25  for more than 15 years.  It's a contractually
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          2  mandated committee, not a court-mandated committee.

          3                 CHAIRPERSON GENNARO: It would work

          4  better if you just answered my question. I don't

          5  know why -- we're having a failure of communication.

          6                 I just want to get straight in my

          7  mind that you've got this labor management group

          8  that meets, right?

          9                 MS. LEE: Yes.

         10                 CHAIRPERSON GENNARO: You've got labor

         11  management that meets, okay. If you want to answer

         12  the question, you want to answer my question or you

         13  don't. If you don't, that's okay. And, so, we've got

         14  this Labor Management Committee that meets and met

         15  long before they ever had this whole issue.

         16                 MS. LEE: Yes.

         17                 CHAIRPERSON GENNARO: So, now with the

         18  court monitor ensued, and pleaing to the crimes and

         19  everything, now this forum has like new focus, new

         20  vitality, or it's supposed to.

         21                 So, this is what they're trying to

         22  energize, right? Or is it some other forum or some

         23  other committee that meets?

         24                 MS. LEE: I think the Commissioner was

         25  talking about another committee. An oversight
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          2  committee.

          3                 CHAIRPERSON GENNARO: Okay.

          4                 MS. LEE: We're talking about two

          5  different committees.

          6                 CHAIRPERSON GENNARO: Fine. This is

          7  what I'm just trying to get --

          8                 MS. LEE: That's what I think.

          9                 CHAIRPERSON GENNARO: I'm maybe a

         10  little thick. I'm just trying to get a sense.

         11                 MS. LEE: I'm getting old.

         12                 CHAIRPERSON GENNARO: So, the meetings

         13  that I asked Mr. McCoy whether he came to, that's

         14  some other meeting? That's something else?

         15                 MS. LEE: No, I think we're talking

         16  about the same committee.

         17                 CHAIRPERSON GENNARO: Fine.

         18                 MS. LEE: The Joint Labor Management.

         19                 CHAIRPERSON GENNARO: Okay. And, so,

         20  he doesn't come on a regular basis, and according to

         21  you that's unsatisfactory, and this is something

         22  that, with the current climate of what's going on,

         23  should rise to the level of the Commissioner, or

         24  Acting Commissioner, you know, himself coming and

         25  participating.
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          2                 MS. LEE: That's correct.

          3                 CHAIRPERSON GENNARO: Okay. And we can

          4  express that to them, and, so, you're making plans

          5  that, we have these meetings but nothing really

          6  comes from it?

          7                 MS. LEE: Correct.

          8                 CHAIRPERSON GENNARO: Because you've

          9  got people there who don't have the ability to run

         10  this up the flag pole and get listened to in any

         11  kind of meaningful way?

         12                 MS. LEE: Correct.

         13                 CHAIRPERSON GENNARO: Okay, so this is

         14  something that we can press the agency for.

         15                 Thank you. I'm trying to cut through

         16  things here.

         17                 MS. LEE: Labor relations could be

         18  very confusing.

         19                 CHAIRPERSON GENNARO: You know, and

         20  I'm not expert on that.

         21                 So, that's something that we

         22  definitely will do, of course it's being heard by

         23  the Mayor's Office, and DEP, as well. We'll further

         24  reinforce that with them. And whatever you believe

         25  is appropriate to come from me, to have me in my
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          2  position as Chairman of this Committee, you know,

          3  directly press them on, they sort of can't help but

          4  respond to me. So, I'd be happy to sort of play that

          5  role, you know, to the extent that it was prudent

          6  and practicable and, you know, made sense to do

          7  that. So, I'm willing to use my pulpit here to help

          8  you out to get a better structure there that will

          9  have DEP speak to your issues in a more meaningful

         10  way.

         11                 MS. LEE: Thank you, Mr. Chairman.

         12                 CHAIRPERSON GENNARO: And this

         13  includes not only the locals that are here today, I

         14  mean, I'm, you know, a long-time supporter of DC 37

         15  and all its locals, and I'd be very, very happy to

         16  do that. And I'm very grateful that you all came

         17  here today. And I think I have -- we even have

         18  meetings set up that I think you're going to talk to

         19  me, you know, directly, separate and apart from this

         20  forum, and I welcome the opportunity to do that as

         21  well.

         22                 MS. LEE: Thank you.

         23                 CHAIRPERSON GENNARO: Okay, thank you

         24  all so much. I appreciate it.

         25                 Marc Yaggi of RiverKeeper, and
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          2  Cathleen Breen of NYPIRG, and Eric Goldstein of

          3  NRDC.

          4                 Okay, so we have our panel of

          5  environmental all stars, and thank you for being

          6  here. You heard the previous testimony, I look

          7  forward to your views.

          8                 We have Counsel to the Committee who

          9  will issue the oath, and then we can proceed. Thanks

         10  so much for being here.

         11                 MS. DeCOSTANZO: Please raise your

         12  right hand.

         13                 In the testimony that you're about to

         14  give, do you swear or affirm to tell the truth, the

         15  whole truth and nothing but the truth?

         16                 (Witnesses sworn.)

         17                 CHAIRPERSON GENNARO: Okay, in

         18  whichever order you wish to proceed.

         19                 Okay, we have one written statement

         20  from NYPIRG. The others are not written statements,

         21  right?

         22                 So, whoever wishes to go first.

         23                 MR. YAGGI: I'll go first.

         24                 Good afternoon. My name is Marc

         25  Yaggi. I'm an attorney for RiverKeeper, which is a
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          2  non-profit environmental organization, dedicated to

          3  protecting the Hudson River, its tributaries and the

          4  New York City drinking water supply watershed.

          5                 RiverKeeper was a negotiator of and

          6  is signatory to the 1997 New York City Watershed

          7  Memorandum of Agreement.

          8                 The New York City drinking water

          9  supply is a critical resource.  It is vital to

         10  protect this water supply at the source, and to

         11  ensure the safe delivery of drinking water.

         12                 It is equally important to ensure the

         13  health and safety of the workers in this massive

         14  system. And I'd like to thank the honorable Council

         15  for its efforts in these endeavors, and for holding

         16  this hearing today.

         17                 DEP's water supply infrastructure is

         18  similar to an industrial operation with large

         19  delivery and control facilities located throughout

         20  the watershed. These facilities, many constructed in

         21  the early part of the 20th century, house machinery

         22  and other equipment that contain PCBs, mercury, lead

         23  and other potential contaminants.

         24                 In the mid- to late 1990s,

         25  RiverKeeper documented numerous instances of DEP
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          2  mishandling mercury, PCB and lead in its watershed

          3  facilities.

          4                 I'd like to note just a few of those

          5  examples to demonstrate some of the gravity of the

          6  situation that we're dealing with in the Upstate

          7  water supply.

          8                 DEP district engineers in the past

          9  have consistently been negligent in cleaning up

         10  mercury spills and protecting employee health. In

         11  one instance, a mercury spill which had been

         12  reported in 1995 was not cleaned up until 1998. In

         13  that case six pounds of mercury had sat on the floor

         14  for over three years in the open space.

         15                 In another case, DEP personnel pumped

         16  water containing mercury and PCBs from the bottom of

         17  a shaft directly into the downtake of the Delaware

         18  Aqueduct.

         19                 Test of DEP employees have revealed

         20  high blood levels of mercury, and DEP managers in

         21  the past have failed to provide timely, safety

         22  advisories or protective clothing for employees who

         23  work in the shaft houses.

         24                 According to a 1998 mercury inventory

         25  prepared by DEP for the New York State Department of
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          2  Environmental Conservation, visible mercury spills

          3  had occurred at at least 46 locations in the East of

          4  Hudson District alone.

          5                 In March of 1995, mercury was found

          6  in the Hillview Reservoir, the last stop for the

          7  Catskill Delaware water before it reaches, goes into

          8  distribution.

          9                 Those are just the tip of the ice

         10  berg of the gravity of the situation that was

         11  happening in the nineties.

         12                 We had repeatedly asked DEP to

         13  address these issues, and as with most issues

         14  relating to the former administration at the time,

         15  those efforts were to no avail, after which in 1998

         16  we had given our evidence of all of this to the FBI

         17  and EPA, and that ultimately resulted in their

         18  investigation, which resulted in the 2001 guilty

         19  plea for the felony violation of the Clean Water Act

         20  and misdemeanor violation of the Toxic Substances

         21  Control Act.

         22                 Since then, we've been following the

         23  work of the court-appointed monitor, Patrick

         24  Nucciarone, and we've also conducted our own

         25  investigations into the compliance efforts.
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          2                 We agree with Mr. Nucciarone's

          3  conclusions that the agency has made efforts to

          4  improve its compliance with regard to health and

          5  safety and environmental compliance.

          6                 Commissioner Ward, and many of the

          7  employees that are hard-working and dedicated, yet

          8  there are, as has been noted here today, some bad

          9  apples who remain in the agency, and despite the

         10  progress that has been made much still needs to be

         11  done, and that work needs to be accelerated.

         12                 We'd like the honorable Council to

         13  join us in calling for three things with respect to

         14  the subject of this hearing.

         15                 Number one, we'd like to call on the

         16  Mayor's Office to appoint a DEP Commissioner who

         17  will make watershed protection and environment

         18  health and safety compliance a top priority, a

         19  commissioner who will build upon and accelerate the

         20  work that former Commissioner Ward began in rooting

         21  out some of the culture corruption that has plagued

         22  the agency over decades.

         23                 And importantly, we request a

         24  commissioner who will ensure that management will be

         25  actively involved in making those issues a priority.
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          2                 Not all these issues will be

          3  outsourced to a subcontractor to deal with, that

          4  management needs to be actively involved in

          5  environmental compliance.

          6                 We are pleased to hear from the

          7  Acting Commissioner, that he recognizes that there

          8  is a cultural problem at DEP, and that they are

          9  working to eradicate it. But it's far from over.

         10                 Secondly, we call upon the Mayor's

         11  Office to provide DEP with the adequate resources

         12  necessary to fulfill the obligations of a

         13  comprehensive environmental health and safety

         14  program.

         15                 In our discussions and review, it

         16  appears that one of the issues is that there is not

         17  enough active management involvement and there also

         18  is a lack of resources in getting some of these

         19  tasks completed.

         20                 And third, we also would like to

         21  concur with the monitor's request to the court for

         22  sanctions to be imposed on DEP, for actions to be

         23  taken against supervisors who are hindering

         24  investigations, and to order DEP managers to take

         25  Ethics courses.
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          2                 As I stated before, there are many

          3  excellent DEP employees, and I enjoy working with

          4  them, and it's been a vast difference of night and

          5  day between the former administration and the

          6  current administration. It's been much better

          7  working with DEP management and employees in this

          8  day and age.

          9                 However, one thing that's been

         10  critical to note is that the culture at DEP has

         11  existed for decades and it couldn't go away over

         12  night.

         13                 However, when someone has been

         14  responsible for so many environmental violations,

         15  for castigating employees, I don't think there is

         16  any other option but to fire that person and to send

         17  a message to the rest of the agency and the managers

         18  that this kind of activity is not going to be

         19  tolerated here.

         20                 That will send a message and it will

         21  help root out the cultural plague that has been

         22  persisting over decades.

         23                 And I'd like to complete my testimony

         24  with that. Thank you very much, again.

         25                 CHAIRPERSON GENNARO: Thank you. Thank
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          2  you, Marc. Stay there and we will have just a group

          3  question thing once everyone is done.

          4                 MS. BREEN: Thank you. Good afternoon.

          5  My name is Cathleen Breen, and I'm the Watershed

          6  Protection Coordinator for the New York Public

          7  Interest Research Group, NYPIRG. Thank you for the

          8  opportunity to comment today.

          9                 NYPIRG is New York State largest

         10  research and advocacy non-profit organization,

         11  primarily focused on environmental preservation,

         12  consumer protection, government reform and public

         13  health issues.

         14                 We are one of the five environmental

         15  organizations that are signatories to the 1997

         16  Watershed memorandum of agreement, which laid out

         17  the ground work for City, State and local watershed

         18  communities to protect their invaluable drinking

         19  water supply. A remarkable system that supplies

         20  approximately 1.3 billion gallons of clean drinking

         21  water daily to more than 9 million New Yorkers.

         22                 Alas, the agency charged with

         23  protecting our drinking water and upholding

         24  environmental and public health laws, DEP, was found

         25  woefully negligent in executing those duties.
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          2                 In August of 2001, as mentioned here

          3  many times today, DEP entered into a plea agreement

          4  with the US Attorney Southern District of New York,

          5  and agreed to plead a guilty of two-count

          6  information, charging them with violating federal

          7  laws.

          8                 Federal prosecutors described DEP as

          9  an agency that had repeated and longstanding

         10  violations of federal laws, longstanding systemic

         11  problems internally, a culture that failed to place

         12  a priority on these laws, failed to educate its

         13  employees about the laws, and failed to make capital

         14  improvements necessary to ensure compliance with

         15  those laws.

         16                 Given the nature of these violations,

         17  and the overall mission of this agency, it is

         18  disturbing that DEP demonstrated an inability and

         19  unwillingness to adequately address problems and

         20  prevent further violations.

         21                 As part of the plea agreement, DEP

         22  was fined and placed on probation for a minimum of

         23  three years, which can be extended to two additional

         24  years.

         25                 Also, the court appointed a monitor
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          2  to oversee DEP's development and implementation of

          3  an effective program to prevent and detect

          4  violations of environmental and health and safety

          5  law.

          6                 It is those monitor's findings and

          7  subsequent recommended actions that I will comment

          8  on today.

          9                 Although the monitor's ninth and

         10  latest report to the court noted that DEP is

         11  proceeding at an acceptable pace in implementing its

         12  compliance program, and that there have been

         13  improvements in the agency's overall responsiveness

         14  from the Commissioner's office, and in particular,

         15  Commissioner Ward's office, the monitor recently

         16  told the court that there are still many problems

         17  that are troubling and warrant continued review.

         18                 Continued problems include:

         19                 - DEP officials recent attempts to

         20  impede investigations of possible violations of

         21  federal health, safety and environmental laws;

         22                 - an employee who had previously

         23  voiced concerns about inadequate equipment and

         24  emergency response procedures was ordered by

         25  managers to leave a site just as inspectors were
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          2  arriving to conduct interviews about compliance.

          3                 - and confidential questionnaires

          4  distributed to employees to obtain information about

          5  the location and use of hazardous materials were

          6  instead collected by supervisors, some of whom then

          7  reviewed the documents and criticized employees for

          8  their entries.

          9                 DEP also retaliated against an

         10  employee who had advised investigators of safety

         11  violations by trying to fire him for a workplace

         12  accident that typically would not lead to such

         13  severe discipline.

         14                 In a recent court hearing, the

         15  monitor asked the judge to do three things: Impose

         16  sanctions on DEP; order DEP to take action against

         17  those supervisors who were responsible for hindering

         18  the investigation of potential problems; and

         19                 Ordered DEP managers to take ethics

         20  courses, as "a way to introduce to those who don't

         21  seem to be getting the message that this behavior is

         22  not only unacceptable, but will also have a negative

         23  impact on the Department's efforts to put in place

         24  an effective compliance program."

         25                 We can concur with the monitor's
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          2  recommendations. Clearly, while there has been

          3  progress within the agency, more work needs to be

          4  done. Especially troubling are the allegations of

          5  retaliation against employees and other attempts to

          6  impede the monitor's work. DEP is an incredibly

          7  large agency with approximately 6,000 employees and

          8  the message must come from the top and every level

          9  of management that compliance with environmental and

         10  public health standards are imperative and that the

         11  agency welcomes those that abide by the law and do

         12  their jobs right.

         13                 There are key questions that remain,

         14  and I will deviate from my written testimony on

         15  this.

         16                 Why are the contracts and work

         17  delayed?

         18                 Why have employees that have been

         19  identified with the court-appointed monitor as

         20  impeding compliance not been adequately disciplined,

         21  and why are employees not adequately protected, and

         22  have been subjected to retaliation?

         23                 These questions go to the heart of

         24  the problem. A culture at DEP that must be changed.

         25                 Yes, we continue to have safe
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          2  drinking water, but to borrow the phrase, "don't

          3  throw out the baby with the bathwater," DEP

          4  employees who work hard to bring us that safe water

          5  should not be exposed to environmental hazards and

          6  reprimanded when they report problems.

          7                 Mayor Bloomberg should use this

          8  opportunity in his appointment of a new DEP

          9  Commissioner to put in place someone who will take

         10  these actions seriously and bring full weight of the

         11  office to ensure that DEP not only fulfills its

         12  mission of protecting and drinking water supply, but

         13  as a law-abiding and safe-working environment as

         14  well.

         15                 There are many hard-working employees

         16  at DEP and we applaud their steps to ensure that the

         17  agency is in full compliance with applicable

         18  standards. However, DEP must weed out those that do

         19  not.

         20                 To that end, we stress the importance

         21  of continued oversight by the monitor and the need

         22  to hold DEP accountable to implementation schedules

         23  to ensure that the agency complies with all federal

         24  and state laws.

         25                 We also commend the City Council for
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          2  holding this and other hearings, so that problems

          3  within DEP are brought to light so that solutions

          4  can be sought.

          5                 Thank you.

          6                 CHAIRPERSON GENNARO: Thank you. Thank

          7  you, Cathleen.

          8                 MR. GOLDSTEIN: Good afternoon, Mr.

          9  Chairman, Richard, Donna, Peter. My name is Eric

         10  Goldstein and I'm an attorney with the natural

         11  resources defense Council.

         12                 As you know, NRDC has been active on

         13  New York environmental issues since its founding in

         14  1970.

         15                 I've been asked today to address the

         16  issue of the City's compliance with the federal Safe

         17  Drinking Water Act program designed to reduce levels

         18  of toxic lead in our tap water.

         19                 What characterizes both the lead and

         20  tap water issues and the Environmental Health and

         21  Safety Compliance Program that's been the main topic

         22  of today's hearing is the question of trust that

         23  must be restored between DEP and the public it

         24  serves, and the question of changing the corporate

         25  culture which is a continuing challenge for this
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          2  agency.

          3                 And like the issue of health and

          4  safety compliance, lead in tap water, the Lead In

          5  Tap Water Program, has also fallen into the area of

          6  controversial matters.

          7                 Last week the New York State

          8  Department of Health issued a violation to the City

          9  DEP for failure to report to the State all of the

         10  lead in tap water data the City had collected in

         11  recent years in violation of federal rules.

         12                 NRDC has reviewed this program and

         13  much of this data, and we're prepared to make some

         14  preliminary conclusions at this point. I want to

         15  make three points at the outset.

         16                 First, the problems of DEP's

         17  compliance with the reporting requirements of the

         18  lead in tap water program have been historic in

         19  nature, and we've seen no evidence to date that the

         20  failure to submit data was done with the intent to

         21  deceive state or federal oversight agencies.

         22                 Second, the overall picture with

         23  respect to lead in tap water has been improving in

         24  New York City over the past decade, with levels of

         25  lead in tap water declining from about 40 or 50
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          2  parts per billion, somewhere around the action level

          3  of 15 parts per billion.

          4                 But third, having said that, it's

          5  unacceptable that any children in New York City are

          6  exposed to potentially harmful levels of lead in tap

          7  water in this day and age. Over 500,000 children

          8  around the country have undue blood lead levels

          9  according to the American Academy of Pediatrics, and

         10  New York City, it's the most vulnerable youngsters,

         11  those exposed to lead from other sources, like lead

         12  in paint and lead in dust, who are most at risk from

         13  the lead in tapwater and for whom this program is

         14  designed to protect.

         15                 The USEPA's lead and copper rule

         16  implemented under the Safe Drinking Water Act, was

         17  promulgated in its basic form in 1991. Among other

         18  things, it set an action level for lead in drinking

         19  water as measured in samples collected at consumer

         20  taps, and that action level is exceeded if the

         21  concentration of lead in more than ten percent of

         22  the tap water samples exceed 15 parts per billion.

         23                 When the rule took effect in New York

         24  City, the 90 percent lead levels in tap water were

         25  as high as 55 parts per billion.
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          2                 Since New York City tap water was

          3  exceeding the action level, it was required under

          4  one part of these rules to add a corrosion inhibitor

          5  to reduce the leaching of lead from lead solder,

          6  lead faucets, and lead from service lines or

          7  household pipes.

          8                 New York City began adding this

          9  corrosion inhibitor, calcium orthophosphate, in

         10  1992, and lead levels in tap water at the 90th

         11  percentile began falling considerably and declined

         12  further over the years as this City adjusted levels

         13  to achieve maximum benefits.

         14                 The federal regulations also require

         15  that tap water samples of lead be monitored as part

         16  of compliance sampling, and under this section of

         17  what is obviously a complex federal scheme, the City

         18  must test at least 100 samples of tap water every

         19  six months from the pool of households that are

         20  served by lead pipes or copper pipes, lead solder

         21  and by lead service lines.

         22                 All these samples are first draw

         23  water, and the regulations and vision that water

         24  suppliers in cities like New York would take a

         25  hundred samples, calculate the 90th percentile, and
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          2  submit the data to the regulatory agencies.

          3                 What the City has done is take just

          4  -- is take more than 100 samples, but only submit

          5  the minimum number of samples, actually 107, to

          6  state regulators.

          7                 DEP has offered several reasons for

          8  this action, which I'm happy to address in question

          9  and answers, but the bottom line here is that

         10  failure to submit all of the compliance sampling

         11  data that was collected by DEP is what triggered the

         12  recent EPA and federal investigation and the State

         13  Health Department action of last week.

         14                 NRDC has reviewed all of the data

         15  collected by New York City DEP from 2000 to 2004,

         16  and here's what we found. Looking at the submitted

         17  compliance data alone, the data turned over to the

         18  State for 2002 to 2004 showed New York City tap

         19  water levels at or just below the action level of 15

         20  parts per billion. But based upon NRDC's analysis of

         21  all of the compliance data, NRDC found that if one

         22  combined the compliance data that was submitted with

         23  the additional compliance data that was collected

         24  but not submitted, the 90th percentile would have

         25  been slighted impeded in the years 2000 to 2002.
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          2                 However, for the Year 2003, when you

          3  combine the compliance data filed by City DEP, with

          4  the additional data if collected, the City's tap

          5  water level would not have exceeded 15 parts per

          6  billion action levels.

          7                 This is indeed good news, but it's

          8  only a single year of data, and there is still

          9  reason to be concerned. DEP is now undertaking

         10  another round of compliance testing. It will be very

         11  important to review the results of that sampling.

         12                 And under the clarifications issued

         13  by the federal rule, and pursuant to the State

         14  Health Department action, our understanding is that

         15  all of the compliance sample data collected by New

         16  York City DEP in the future and in this current

         17  sampling period, will be submitted to oversight

         18  agencies and will be used in the calculations of

         19  whether City tap water exceeds the action levels

         20  established under the Safe Federal Drinking Water

         21  Act.

         22                 In conclusion, as a result of the

         23  addition of calcium orthophosphate, average 90th

         24  lead level percentiles of New York City tap water

         25  have declined from the early nineties from over 50
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          2  parts per billion to slightly above or at the 15

          3  part per billion action level, and in 2003,

          4  according to our calculation, under the 15 part per

          5  billion action level.

          6                 However, even assuming the City's

          7  overall compliance with the 15 part per billion

          8  action level for the 90th percentile, the data may

          9  indicate that there may still be an unreasonable

         10  risk to a small percentage of households in New York

         11  City.

         12                 And very briefly, the City also

         13  collects lead samples, lead in tap water samples,

         14  from household residents who volunteer to

         15  participate in the City lead testing program.

         16                 From 2000 to 2004 there were more

         17  than 6,100 monitoring tests conducted under this

         18  voluntary program, approximately 6.7 percent of

         19  households had first draw water above 15 parts per

         20  billion, and perhaps one-third of those 6.7 percent

         21  also had levels of 15 parts per billion after a one-

         22  or two-minute flush. That would indicate that

         23  perhaps a third of the 6.7 samples, there's a

         24  continuing problem with lead and tap water there.

         25                 So, NRDC concludes that roughly two
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          2  percent of households, at least those participating

          3  in the voluntary program, have worrisome persistent

          4  levels of lead above the action level.

          5                 Now, this doesn't necessarily mean

          6  that two percent of all New York City households

          7  have lead levels above the action level. Those who

          8  participated in a voluntary program, may have reason

          9  to be concerned that they're aware of, and this may

         10  well be the worst case, but there is clearly some

         11  number of New York City households where lead tap

         12  water levels exceed the action levels. Especially if

         13  this is occurring in house, or exceed the 15 parts

         14  per billion level, and especially if this is

         15  occurring in households where lead in paint or lead

         16  in dust is a problem, this situation could present

         17  an unnecessary risk to New York City preschool

         18  children.

         19                 So, we urge New York City DEP in

         20  cooperation with the Department of Health to

         21  undertake a very targeted program to identify those

         22  households that may be facing lead paint problems

         23  from both tap water and from lead in paint or dust,

         24  and to launch a targeted aggressive program to

         25  remediate that problem. And we hope that that will
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          2  be further explored in a forthcoming hearing that

          3  you launch.

          4                 Finally, in response to the comment

          5  by DEP counsel, for whom I have much respect, that

          6  he said something like New York City still has the

          7  preeminent water supply in the country.

          8                 Now, I'm not sure how we define

          9  preeminent. But I must add that due primarily to

         10  haphazard development patterns and sprawl in the New

         11  York City watershed, our drinking water supply is

         12  losing its margin of safety, and that needs to be

         13  noted to give this presentation a full picture, and

         14  this whole watershed protection issue will, I know,

         15  be the subject of further hearings in 2005.

         16                 Thank you very much.

         17                 CHAIRPERSON GENNARO: Thank you. Thank

         18  you, Eric.

         19                 Let me just ask, and start with you,

         20  Eric, because of the lead was not the main topic

         21  today, but I greatly appreciate all of the work that

         22  you've done on this and your perspective on it.

         23                 I made it very clear to folks at DEP

         24  that this is something that we want to be very

         25  active on, and we're going to be getting that

                                                            126

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  response from them soon to the letter sent out by

          3  myself, Gifford Miller and Chris Quinn. We'd be

          4  happy to share that with you. And as we, you know,

          5  take this issue down the track, you'll be our guy

          6  from the environmental community who is -- just

          7  qualified yourself as someone that we want to talk

          8  to very much on this. And so we thank you for that.

          9                 And also, it's good to work with you

         10  on the other watershed-related issues, as it is

         11  working with, also great to work with Marc and

         12  Cathleen on that. And as you know, we have some nice

         13  things in store for 2005 on that issue, thanks to

         14  you and your colleagues and the good staff work that

         15  I have here.

         16                 So, thank you for that. So, we look

         17  forward to doing good things with you on the lead

         18  issue.

         19                 MS. BREEN: Thank you.

         20                 CHAIRPERSON GENNARO: So, thanks.

         21                 Now, Marc and Cathleen, I appreciate

         22  your statements on how we sort of speak to the, you

         23  know, DEP culture, and I think you're kind of in the

         24  same situation I am in.

         25                 None of us work with DEP, but I guess
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          2  three of us, so-to-speak, are somewhat at a loss of

          3  how you can send a very strong signal that this is

          4  not to be tolerated if you're not like firing people

          5  or really giving that kind of indicator? And I

          6  noticed that Commissioner Tweedy, you know, kind of

          7  bristled and was very reluctant to embrace that, and

          8  was, you know, quite comfortable with the posture of

          9  the agency which is, you know, we can get through

         10  this thing without, you know, without firing

         11  somebody, and either he and the top echelon of DEP

         12  are kind of, you know, among the ranks of people who

         13  don't get it, and also are part of the culture, or

         14  he kind of like knows something we don't know.

         15                 So, what are your thoughts? I mean,

         16  I've got a lot of respect for Dave, and, you know, I

         17  know he's passionate about trying to deal with this,

         18  and Chris Ward is the same way. He's like, look, we

         19  took this guy Hook, just as an example, and we moved

         20  him. He's still a valued guy. Is this an attempt --

         21  I'm going to give you an opportunity to speak soon,

         22  once I, you know, cut off my own rhetoric, but as

         23  I'm thinking out loud here, again, they're like

         24  trying to crack a culture, but they've got to be

         25  very sensitive to the morale of thousands of
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          2  employees, and I guess maybe that's an element, if

          3  they sack some of the middle-level guys or whatever,

          4  then they're going to be in trouble, perhaps not

          5  with the rank and file, because we heard from the

          6  unions, the people who represent the employees, that

          7  there has to be more sensitivity to these kinds of

          8  things.

          9                 But I guess they didn't want to piss

         10  off mid-management, because these are the people

         11  they rely on to run the agency. Now, you deal with

         12  these people all the time, what's your sense?

         13                 MS. BREEN: Sure. With respect to

         14  morale of the agency, I don't think it would be

         15  hindered by really disciplining those that in any

         16  way violate laws and jeopardize that same employee

         17  base. On the contrary, I think that it would serve

         18  to send a message to employees that they're

         19  concerned, listened to and taken seriously.

         20                 And as for how to go about that, I

         21  think that the hearings such as this, the

         22  court-appointed monitor's reports, all bring

         23  pressure on the agency to do the right thing. And I

         24  think that needs to be continued and should be

         25  something that is done on multiple issues, including
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          2  compliance with, the continued compliance of the

          3  reporting programs that they have in place, as

          4  opposed to just waiting for the end of the

          5  court-appointed monitors, period, more frequent

          6  review and oversight and hearings on the various

          7  programs and the status of those programs.

          8                 Again, 6,000 people is a lot of

          9  people. And everyone here has said that, and even

         10  the appointed monitor, Pat Nucciarone, points out

         11  that a lot of work has been done, and we should give

         12  credit where credit is due, that there is still

         13  still so much more to be done. And to that end, we

         14  really do need to continue to step up the pressure

         15  and to ensure that our employees are protected and

         16  feel safe, and that New York City continues to have

         17  safe drinking water.

         18                 CHAIRPERSON GENNARO: Now, Marc, you,

         19  as part of your testimony, you indicated that I

         20  should, you know, use the opportunity of this new

         21  commissioner search to assert that, like the new

         22  commissioner, has to have this as a top priority, is

         23  willing to send a serious message, and so this is

         24  your recommendation for me, right?

         25                 MR. YAGGI: Yes. Yes. Yes, indeed.
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          2                 And to just answer your question

          3  before. I think I'm a little taken aback when

          4  someone says, well, yeah, this guy castigated

          5  employees and he violated environmental laws and he

          6  didn't perform adequate clean-ups, but I value his

          7  work. I've got to think that there's other people in

          8  the world out there that can do that job.

          9                 Secondly, and let me give you just

         10  one little example. I wasn't really going to bring

         11  up Tom Hook, but just since it has been brought up,

         12  this goes back to the six pounds of mercury,

         13  free-flowing mercury that was found in Shaft 10,

         14  well it was found in 1995, and cleaned up ultimately

         15  in 1998.

         16                 He had a role in that, and when asked

         17  by New York State Department of Environmental

         18  Conservation, why the initial clean-up was

         19  incomplete, and the original estimated amount of

         20  mercury was so far below the six pounds that were

         21  recovered, DEP engineer Tom Hook responded, the area

         22  below the manometer, and that's the flow meter where

         23  the mercury was found, the area below the manometer

         24  is dark, and it was difficult to see. So they left

         25  six pounds of mercury rolling around where their
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          2  workers were exposed to it. That's unacceptable.

          3                 And I think when you talk about

          4  morale, I'm more worried about, I think not the

          5  morale of the top and middle level management and

          6  it's the morale of the employees, of the lower level

          7  employees. I think when you don't take on someone

          8  who is castigating them, who is preventing them from

          9  filing environmental plans, who is violating

         10  environmental laws himself, when you don't get rid

         11  of someone like that, you hurt the lower level

         12  employees and those are the ones who are out in the

         13  field every day being subjected to these situations.

         14                 CHAIRPERSON GENNARO: And do any of

         15  you, you've been through the monitor's reports and

         16  perhaps some more detail than I personally had been,

         17  does the monitor make a big deal of the fact that,

         18  like, guys haven't been fired? Has that come up?

         19                 I know just a couple of weeks ago he

         20  was reacting to specific allegations of this and

         21  that worth of employee reports or whatever, that was

         22  supposed to be confidential, and someone else

         23  inhibiting some kind of investigation or whatever.

         24  You know, has that been the thrust of his work to

         25  say that, I, as the monitor, am telling you that if
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          2  you want to send a certain signal, you've got to be

          3  a little tougher into what you reprimand people, is

          4  that something that's been articulated by him, to

          5  your knowledge?

          6                 MR. YAGGI: Yes. To my knowledge it

          7  has been articulated in his reports. I think the

          8  reports have generally run the gamut from their

          9  making improvements, there's a lot more to do and at

         10  the same time, there's still this cultural problem,

         11  and it's not being addressed adequately.

         12                 CHAIRPERSON GENNARO: Okay, to the

         13  extent that, you know, you had that recommendation

         14  for us about what we ought to be asking for or

         15  whatever, if you just, you know, work that up for us

         16  or just take a look at it, that would be fine.

         17                 I do like David Tweedy. He's been a

         18  good guy to work with, and just, okay.

         19                 MR. YAGGI: Well, just for

         20  clarification, I'm not at all saying anything about

         21  Dave Tweedy.

         22                 CHAIRPERSON GENNARO: You know, we're

         23  trying to put ourselves as judge here, but you know,

         24  when you see someone like the monitor, to make a

         25  very strong statement, you have to --
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          2                 MS. BREEN: Just to clarify with

          3  respect to that, I'll call for the Mayor to really

          4  impress upon the next Commissioner how important

          5  this is, that it may very well be Acting

          6  Commissioner Dave Tweedy who becomes the

          7  Commissioner, we don't know. But still that that

          8  message needs to come from the top --

          9                 CHAIRPERSON GENNARO: Right.

         10                 MS. BREEN: And that top in this

         11  instance is not on the commissioner but the Mayor

         12  himself. And to that end, he should really make that

         13  a priority.

         14                 CHAIRPERSON GENNARO: Thank you. Thank

         15  you.

         16                 I made the budget argument before

         17  that perhaps there were some budgetary obstacle to

         18  DEP doing everything they needed to do with regard

         19  to compliance on health and safety issues.

         20                 You know, does anybody have any sense

         21  of any numbers they needed to get this done? Is it

         22  your sense that there is a budgetary impediment to

         23  getting done some of the things that have to be

         24  done, whatever, and certainly you can join into the

         25  discussion I had earlier with the Commissioner about
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          2  budgetary remedies due to some of these problems.

          3                 MS. BREEN: One of the reasons why the

          4  DEP was only fined $50,000 was that they did not

          5  want to impose a hefty fine and instead use monies

          6  for I'm sure clean up. But nevertheless, some of the

          7  programs, if you read the court-appointed monitor's

          8  reports, the full amount of them, many programs have

          9  been delayed because of inadequate funding, and

         10  certainly, you know, that's a very important issue.

         11                 As for how to go about to ensure that

         12  funding is there, I think again that calls the Mayor

         13  to have adequate resources there, again, making this

         14  a top priority within his administration and so the

         15  DEP has to go forward. We think progress is made,

         16  more needs to be done, money needs to be available

         17  to ensure that it does.

         18                 CHAIRPERSON GENNARO: Okay, thank you.

         19  Thank you very much. I appreciate the benefit of

         20  your views and thanks for your help on this, and

         21  looking forward to working with you all on the lead

         22  thing and on the watershed things.

         23                 So, thanks, as always, for being

         24  here. Greatly appreciate your coming here.

         25                 MR. YAGGI: Thank you.
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          2                 MS. BREEN: Thank you.

          3                 CHAIRPERSON GENNARO: You're welcome.

          4                 We have one more witness and then one

          5  panel. Nick -- I can't make out the last name. New

          6  York City DEP shop steward of CWA 1180. Is Nick in

          7  the house? Okay, fine. And then we have an

          8  environmental panel made up of Marian Rose, Fay

          9  Muir, and Carolyn Zolas. I'm sorry, I couldn't make

         10  it out. From the Sierra Club.

         11                 Thank you, sir, for being here.

         12                 Donna DeCostanzo will swear you in

         13  and you can continue with your testimony.

         14                 MS. DeCOSTANZO: Please raise your

         15  right hand.

         16                 In the testimony that you're about to

         17  give, do you swear or affirm to tell the truth, the

         18  whole truth and nothing but the truth?

         19                 MR. CHAHALES: I do.

         20                 MS. DeCOSTANZO: Thank you.

         21                 MR. CHAHALES: First I want to say

         22  thank you, Chairman, for --

         23                 CHAIRPERSON GENNARO: You have to

         24  state your name for the record.

         25                 MR. CHAHALES: My name is Nick
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          2  Chahales. I am a DEP employee. This is the third

          3  time I've been with the DEP. I was with DEP in 1980,

          4  I spent five years with them there, and then left

          5  them, went to the State of New York, then came back

          6  to the DEP, I believe in, I think '85, or '87,

          7  worked for the DEP again, and left them and went

          8  back to the State.

          9                 CHAIRPERSON GENNARO: Yes.

         10                 MR. CHAHALES: And then worked for the

         11  State Correction and had an opportunity to come back

         12  to the DEP in 1991. It was an opportunity. I applied

         13  again for the DEP, the reason why I did that was

         14  because of my traveling to Albany. My child was

         15  young, going to high school, and I needed to be in

         16  the community, and there was another reason, I

         17  decided to run for county legislator --

         18                 CHAIRPERSON GENNARO: But, in any

         19  event, let's just sort of start your timetable at

         20  your most recent employment with DEP.

         21                 MR. CHAHALES: Yes.

         22                 CHAIRPERSON GENNARO: And the reasons

         23  are perhaps not that, you know, but there you are,

         24  you're at DEP, your most recent stint of employment,

         25  and what happened?
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          2                 MR. CHAHALES: Okay. I'm now with the

          3  DEP. From 19  2001 to present. When I was, in 2001 I

          4  decided to -- I was working for a program for a

          5  gentleman who was a town Councilman and he was

          6  working for the DEP. There's a reason why I say --

          7                 CHAIRPERSON GENNARO: Oh, I see.

          8                 MR. CHAHALES: He's a town Councilman,

          9  because it does have something with, you're asking

         10  questions about the culture, of why the culture does

         11  not change in DEP. It's important that you know some

         12  of the structures of the people that work for the

         13  DEP in management.

         14                 My position was under a gentleman who

         15  was appointed by the Mayor at the time, Giuliani,

         16  and I knew him. I applied there. I didn't know I was

         17  going to be with him, so when they gave me that

         18  position they put me under this gentleman. He was a

         19  town Councilman, okay?

         20                 CHAIRPERSON GENNARO: He was a

         21  Councilman, he worked for DEP.

         22                 MR. CHAHALES: He was a Councilman in

         23  Carmel, which is a hundred percent in the Watershed

         24  property. A hundred percent. Carmel is where I live,

         25  is in Putnam County, and a hundred percent of that
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          2  property, in the watershed in that property, has a

          3  lot to do with it.

          4                 Okay, I ran for County Legislator,

          5  they told me when I signed for that position to be a

          6  candidate I had to get off the DEP payroll.

          7                 CHAIRPERSON GENNARO: Right.

          8                 MR. CHAHALES: So, I said how come my

          9  boss ran and he was not allowed? They said he got a

         10  waiver. I applied for a waiver. They gave me this

         11  waiver. They told me, you have to get off the

         12  payroll. As you sign that piece of paper, you're

         13  supposed to be off the payroll of the DEP. There's a

         14  conflict of interest.

         15                 So I said okay, I called my attorney.

         16  I called Commissioner Joel Miele at the time. Joel

         17  Miele did call me back. And what happened was, he

         18  said have your lawyer handle this, and I did.

         19                 My immediate boss got outraged, was

         20  yelling at me, screaming at me, how dare you call

         21  the Commissioner above me. I will handle this for

         22  you. You cannot -- you're going to get fired if you

         23  don't get off the race. That's what he told me.

         24                 CHAIRPERSON GENNARO: Sounds like a

         25  private matter between you, but go ahead.

                                                            139

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 MR. CHAHALES: Yes, it's a private

          3  matter. Okay, fine.

          4                 But what happened then is, I did take

          5  the leave of absence. I lost the election. I asked

          6  to come back to the DEP. They told me that til

          7  November, I was in the primary, I was on a

          8  conservative line. I did not campaign anymore during

          9  9/11 that I ran. They said you're not allowed to

         10  come back to DEP til you're off that campaign, off

         11  the election as a candidate.

         12                 CHAIRPERSON GENNARO: Okay.

         13                 MR. CHAHALES: I came back to DEP. I

         14  came back to work for my boss. My boss assigned me

         15  to another position, a position that entailed going

         16  down and getting charts and getting figures.

         17                 We sell water to the Upstate

         18  community. There's two people that get, that put

         19  that bill together.

         20                 CHAIRPERSON GENNARO: Your duties

         21  aren't of that much concern to me. I just want to

         22  kind of get to the point here. If you could just

         23  kind of -- I'm getting a lot of your personal story,

         24  I'm trying to figure how much of it bears on the

         25  issue before the Council today. So, I'm finding out
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          2  a lot about your life, but not a lot about what

          3  we're talking about.

          4                 MR. CHAHALES: It has something to do

          5  with it. I don't know how to explain it, but I'll --

          6                 CHAIRPERSON GENNARO: So far it's

          7  pretty oblique. Keep going, but you know, you've got

          8  to lead me somewhere soon.

          9                 MR. CHAHALES: I was assigned to a

         10  position that entailed going into shafts --

         11                 CHAIRPERSON GENNARO: Okay, now we're

         12  getting some place.

         13                 MR. CHAHALES: Okay. And reading

         14  meters.

         15                 CHAIRPERSON GENNARO: Right.

         16                 MR. CHAHALES: There's a shaft called

         17  "Shaft 22." It sells billions of gallons to the

         18  Upstate community, Westchester --

         19                 CHAIRPERSON GENNARO: Right.

         20                 MR. CHAHALES: Westchester County,

         21  Westchester joins, it's a bill that comes out at the

         22  end of the month. We used to have mercury manometer

         23  I guess readers that gave us these figures. They

         24  pulled them out. The mercury was still there, and

         25  they still had evidence of mercury, and that's what
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          2  I was told, but they still told me to go down in the

          3  shaft. You still had that position to go down in

          4  that shaft. There was a number of shafts that we do

          5  go down, but I'm taking that shaft personally to

          6  talk about that shaft because this shaft has, it's a

          7  must that my boss told me we have to get those water

          8  charts so we can create a reasonable bill.

          9                 CHAIRPERSON GENNARO: Right.

         10                 MR. CHAHALES: The bill goes to

         11  Leffrak. That bill, they create a bill to the

         12  Upstate community.

         13                 CHAIRPERSON GENNARO: Right.

         14                 MR. CHAHALES: All this stuff brings

         15  in about $3 million every month to the City of New

         16  York.

         17                 CHAIRPERSON GENNARO: Right.

         18                 MR. CHAHALES: One day, on October

         19  22nd, like it was on vacation prior to that, and I

         20  had to catch up on my job, and getting some of these

         21  charts done, I think I hit about two or three

         22  charts. Went to Shaft 22, opened the shaft. I

         23  waited, because I had been asking for an air meter

         24  that will check the air. They wouldn't give it to

         25  me. I asked for a cell phone, they didn't give it to
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          2  me.

          3                 So, what happened was I waited,

          4  because my old boss told me that if you open it up,

          5  you let it air out, you'll be safe, and this was --

          6                 CHAIRPERSON GENNARO: This is a shaft

          7  that you physically have to descend into.

          8                 MR. CHAHALES: That I physically have

          9  to go, it's 25 feet below the earth.

         10                 CHAIRPERSON GENNARO: Right.

         11                 MR. CHAHALES: I went down the steps,

         12  into the shaft. Went to one meter, took the meter,

         13  went to the other meter, took the readings, had a

         14  pen that fell to the lower level of the shaft.

         15                 CHAIRPERSON GENNARO: You had what?

         16                 MR. CHAHALES: A pen.

         17                 CHAIRPERSON GENNARO: Oh, fine. Okay,

         18  so you dropped something.

         19                 MR. CHAHALES: It fell. I dropped the

         20  pen. I didn't have another pen at the time.

         21                 CHAIRPERSON GENNARO: Got it.

         22                 MR. CHAHALES: The shaft, there was a

         23  ladder that was there that was there for a long

         24  time. We had been on that ladder before. My boss, my

         25  old boss had been on that ladder before.
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          2                 CHAIRPERSON GENNARO: Right.

          3                 MR. CHAHALES: Sometimes we do have to

          4  go on that ladder when we do testing. We have a

          5  ventura that measures the flow of water, and that's

          6  how we get these things.

          7                 CHAIRPERSON GENNARO: The ladder is

          8  needed, okay.

          9                 MR. CHAHALES: The ladder is needed.

         10                 CHAIRPERSON GENNARO: Right.

         11                 MR. CHAHALES: Went down the ladder,

         12  first step, to retrieve my pen that was in the lower

         13  level --

         14                 CHAIRPERSON GENNARO: Yes.

         15                 MR. CHAHALES: Collapsed. I fell to

         16  the bottom. I woke up --

         17                 CHAIRPERSON GENNARO: Oh, the ladder

         18  broke?

         19                 MR. CHAHALES: The ladder collapsed

         20  right from under me. I fell to the bottom of the

         21  shaft. My leg was mangled, my bone was sticking out

         22  --

         23                 CHAIRPERSON GENNARO: So now you walk

         24  with a cane as a result?

         25                 MR. CHAHALES: That's right.
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          2                 CHAIRPERSON GENNARO: I see. Okay.

          3                 MR. CHAHALES: My leg was actually

          4  split. Blood was gushing out. I had a cell phone,

          5  that I had, a friend of mine gave me, it was Nextel,

          6  I was going in and out of conscious. I didn't know

          7  what to do.

          8                 CHAIRPERSON GENNARO: Right.

          9                 MR. CHAHALES: There was no one with

         10  me. There were just, it was just me in this shaft in

         11  a desolate area that no one would know how would I

         12  get out of there, or who --

         13                 CHAIRPERSON GENNARO: Yes.

         14                 MR. CHAHALES: I called a number of

         15  different times on my cell phone 9-1-1. I felt that

         16  if I did it as quick as possible, Shaft 22, DEP,

         17  employer emergency, 9-1-1 calling, redialing,

         18  redialing, I was holding it up to get a signal, the

         19  battery is going dead, I didn't know if anyone came.

         20                 One guy did come on the phone and

         21  hung up on me. It was a traumatic situation. I

         22  thought I was going to die.

         23                 CHAIRPERSON GENNARO: So what

         24  happened?

         25                 MR. CHAHALES: Well, I was down there
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          2  for three hours, and then what happened, there was a

          3  gentleman, a DEP police officer who did stick his

          4  head out and said, and looked down there, and I

          5  said, oh, please call an ambulance, call my wife,

          6  call this --

          7                 CHAIRPERSON GENNARO: Right.

          8                 MR. CHAHALES: Took them about an hour

          9  and a half to get me down there. EMS came in there.

         10  They pulled me out in a basket. Rushed me to

         11  Westchester Medical Center. I found out now that I

         12  had three vertebras broken in my back --

         13                 CHAIRPERSON GENNARO: Right.

         14                 MR. CHAHALES: My let was shattered,

         15  they had to put a rod, drill from my knee into my

         16  leg, in the middle of the leg, a titanium rod with

         17  the bolts and the whole works, and everything like

         18  that. Out of work for I would say nine months.

         19                 CHAIRPERSON GENNARO: Before you even

         20  go there. Before you even go there, I mean, are you

         21  alleging that you were ordered to go to a place

         22  where ordinarily employees would not go by

         23  themselves, or that you had to -- you know, the

         24  thing that's most important to me is the injury that

         25  you suffered, is it suffered, the pain and trauma
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          2  that you went through, and the important issue for

          3  me is whether or not anyone ordered you to do

          4  something that employees aren't really supposed to

          5  do. Like they sent you to a place where you're not

          6  supposed to go, or send you to a place like where

          7  you're not supposed to go if you're by yourself,

          8  you're not supposed to go there if you don't have

          9  the right equipment, or what's your allegation here?

         10                 People do get injured tragically all

         11  the time in all kinds of circumstances. Doing what

         12  they are --

         13                 MR. CHAHALES: Mr. Chairman, you've

         14  got to understand, that position that I had, you had

         15  to go to Shaft 22. It's a meter that is a weekly

         16  meter. So, that means that every week --

         17                 CHAIRPERSON GENNARO: It has to be

         18  read, absolutely.

         19                 MR. CHAHALES: It has to be read. Now,

         20  not only that, my boss that morning, before I went

         21  there, I asked him, I need someone to come with me.

         22  We were taught -- the way we were taught, just to go

         23  and get this job done. It is very important.

         24                 CHAIRPERSON GENNARO: Do people still

         25  read that meter this very day and other meters like
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          2  that by themselves?

          3                 MR. CHAHALES: They don't do it by

          4  themselves as far as I know, because they have

          5  cracked down on this. They have cracked down on it.

          6                 Not only that, here is what I think

          7  I'm getting at so you understand why this unsafe

          8  condition, there is a culture going on here with the

          9  DEP.

         10                 CHAIRPERSON GENNARO: I'm not

         11  concerned with the culture right now, I'm concerned

         12  with your specific instance. Because if you're

         13  specific instance is emblematic of a larger culture,

         14  but the threshold question for me right now, when he

         15  sent you down into that shaft, was he violating any

         16  kind of DEP protocol, or standard practice, or

         17  whatever? What did that guy do wrong, according to

         18  you, in sending you there at that time, in this way

         19  or whatever it is? What did he do wrong?

         20                 MR. CHAHALES: What he did wrong,

         21  there was a report that I was given prior to that

         22  from employees that work for the DEP, that showed

         23  Shaft 22, the ladder that I was on, was scheduled to

         24  be removed. And it was not removed. There is 32

         25  violations in Shaft 22, and they were still letting
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          2  me go in there.

          3                 My boss was never told by anyone that

          4  there was a report done. That report should have

          5  been given to him, and he should have told me don't

          6  go in there. That's where the violation is. That was

          7  done by Mr. McCoy's office.

          8                 CHAIRPERSON GENNARO: So, this shaft

          9  had been written up as a place that had all kinds of

         10  violations, all kinds of stuff was supposed to

         11  happen, and from like, from McCoy's office --

         12                 MR. CHAHALES: Yes.

         13                 CHAIRPERSON GENNARO: McCoy's office

         14  said that no one should go in here? Or all these

         15  upgrades need to be done?

         16                 MR. CHAHALES: They didn't say that.

         17  They just gave a report that said that the ladder

         18  should have been removed. There should have been a

         19  sign down there that said --

         20                 CHAIRPERSON GENNARO: Remove, meaning

         21  replaced?

         22                 MR. CHAHALES: Yes. Removed and

         23  replaced, absolutely.

         24                 CHAIRPERSON GENNARO: Right.

         25                 MR. CHAHALES: There was a wooden
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          2  ladder. It should have been a metal ladder. It

          3  shouldn't have been there at all.

          4                 Well, I came back to work.

          5                 CHAIRPERSON GENNARO: Right.

          6                 MR. CHAHALES: Nine months later. They

          7  assigned me the same job. My doctor said you should

          8  be doing a light duty. Well, they had me sitting

          9  there and my new boss was Mr. Hook. Mr. Hook came

         10  over and said, do you really need that cane? I said,

         11  yes, I do. Next thing you know, they moved me to

         12  another position.

         13                 But I think what's happening here --

         14  oh, there's another issue here. I was called in a

         15  month later by the --

         16                 CHAIRPERSON GENNARO: I don't want to

         17  take in too many more issues, because I've got to

         18  get to the other panel, but go ahead.

         19                 MR. CHAHALES: One more thing.

         20                 CHAIRPERSON GENNARO: Okay.

         21                 MR. CHAHALES: One more thing it's

         22  important.

         23                 The Deputy Director called me in,

         24  told me that they're going to be moving me to

         25  another position. Also told me that they're going to
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          2  be writing me up. Also told me they're going to be

          3  doing some disciplinary action against me. So, they

          4  haven't done that yet, and I'm still waiting for it.

          5  But they told me right there they were going to do

          6  that.

          7                 CHAIRPERSON GENNARO: And have you

          8  communicated with other people -- now, Mr. Hook is

          9  your supervisor?

         10                 MR. CHAHALES: No more. No.

         11                 CHAIRPERSON GENNARO: Okay. But this

         12  is, trying to illustrate that this is how Mr. Hook

         13  operated?

         14                 MR. CHAHALES: Yes.

         15                 CHAIRPERSON GENNARO: And Mr. Hook,

         16  he's the county legislator guy?

         17                 MR. CHAHALES: No, no, no. He's not.

         18  There was another county gentleman who was the

         19  county legislator. He's the town Councilman for the

         20  Town of Carmel, that was the one that put me down to

         21  another position because they didn't want him --

         22                 CHAIRPERSON GENNARO: You know what

         23  I'm going to do? Here's what I'm going to do. Here's

         24  what I'm going to do. I'm sold. In order to unravel

         25  this whole thing, you're going to have to follow
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          2  this up with a detailed meeting with my staff, so we

          3  will see the full picture.

          4                 MR. CHAHALES: Sure.

          5                 CHAIRPERSON GENNARO: Because all of

          6  this is like on the record, on television. I think

          7  with the intricacies and things that we have to

          8  probe, your case --

          9                 MR. CHAHALES: Sure.

         10                 CHAIRPERSON GENNARO: Sort of best

         11  managed, kind of like a -- you know, with my staff

         12  we can go over the full list of questions, and that

         13  could take quite a long time, rather than sort of

         14  play that out here.

         15                 MR. CHAHALES: Sure.

         16                 CHAIRPERSON GENNARO: And as I sit

         17  here, certainly convinced with the merits of your

         18  case, and your case is kind of like an emblematic,

         19  you know, symptom of what goes on in the culture

         20  that we've been discussing all day, and I would

         21  invite you, if you'd be willing to participate, to

         22  talk to, you know, counsel to the committee, and the

         23  rest of my staff so we can, you know, cull from this

         24  situation information that we can use in going to

         25  DEP.
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          2                 MR. CHAHALES: Okay.

          3                 CHAIRPERSON GENNARO: About reforming

          4  the culture in general, and perhaps even about your

          5  own specific case.

          6                 MR. CHAHALES: Okay.

          7                 CHAIRPERSON GENNARO: I greatly

          8  appreciate you coming before us today and giving us

          9  the opportunity to have you bear witness to what is

         10  happening at DEP, and I wish you --

         11                 MR. CHAHALES: I want to say one more

         12  thing.

         13                 CHAIRPERSON GENNARO: Sure.

         14                 MR. CHAHALES: If you decide, you're

         15  looking for avenues of how to solve these problems

         16  in the DEP, DEP, I'm doing a budget for 20 years, is

         17  $18 billion, it's a major agency, a lot of City of

         18  New York money, I would suggest to you that you fund

         19  your IG's office a little bit more, and having them

         20  a little bit more confidential with the employees --

         21                 CHAIRPERSON GENNARO: Don't even get

         22  me started about the Inspector General's office.

         23  Don't even get me started. Sore subject with me.

         24                 And, so, you know, I have my own

         25  views about this Inspector General's Office and how
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          2  that office is used, and so I have got my own

          3  opinions about the Inspector General's Office.

          4                 MR. CHAHALES: Okay.

          5                 CHAIRPERSON GENNARO: But thank you.

          6                 MR. CHAHALES: Okay.

          7                 Okay, Marian Rose, Fay Muir and

          8  Carolyn Zolas.

          9                 And Donna is going to swear you in in

         10  a minute, and I'll be right back.

         11                 MS. DeCOSTANZO: In the testimony that

         12  you're about to give, do you swear or affirm to tell

         13  the truth, the whole truth and nothing but the

         14  truth?

         15                 (Witnesses sworn.)

         16                 MS. DeCOSTANZO: Thank you.

         17                 CHAIRPERSON GENNARO: Thank you. Thank

         18  you very much for being with us today. Let me just

         19  make sure I have the statements. Okay, this is from

         20  Faye. This is from Marian, okay. Okay, I have two

         21  witness statements, right?

         22                 I have one by the Croton Watershed

         23  Clean Water Coalition. And one from Faye. Oh, okay,

         24  and I've got Sierra Club.

         25                 Okay, so, whoever wishes to go first
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          2  can state her name for the record and continue.

          3                 Marian, are you going to go?

          4                 MS. ROSE: I've been chosen to go

          5  first.

          6                 CHAIRPERSON GENNARO: Okay.

          7                 MS. ROSE: First of all, I'd like to

          8  thank you for holding these very important hearings

          9  on a very, very, very critical subject. I thank you

         10  for inviting us to be here.

         11                 CHAIRPERSON GENNARO: Sure.

         12                 MS. ROSE: I would just like to

         13  introduce ourselves, that we are the Croton

         14  Watershed Clean Water Coalition, a not-for-profit

         15  organization of over 50 groups throughout New York

         16  City and the watershed. And our purpose is to

         17  protect the Watershed so as to minimize pollution

         18  entering the reservoir, and thereby the maximizing

         19  the effectiveness of any treatment of the water that

         20  is subsequently applied.

         21                 For many years we have been troubled

         22  by DEP's apparent lack of commitment to seriously

         23  protecting the City's watershed, and to seriously

         24  protecting the infrastructure that delivers the

         25  water to consumers.
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          2                 We have long been aware of the DEP's

          3  slowness in cleaning up the mercury and PCB

          4  contamination in and around machinery and to control

          5  the flow of drinking water. That lead to a $50,000

          6  fine that was paid for by the rate payers.

          7                 I shall not repeat all the other

          8  infractions that have been attributed to DEP in

          9  recent years. These have been well documented and

         10  have been fully described in these morning hearings,

         11  and we have submitted these in an appendix to our

         12  statements.

         13                 There were just two omissions in our

         14  submission. One was when DEP allowed a stream of

         15  muddy sediment into one of the catchbasins around

         16  the Kensico, to flow into the Kensico Reservoir

         17  itself, and the other one that's not in the list

         18  involves the clearing of close to one acre of land

         19  between Westchester County Airport and the Kensico

         20  Reservoir in order to create a dog training center

         21  for DEP.

         22                 This really was in contradiction to

         23  any serious watershed protection.

         24                 You obviously don't take away buffer

         25  land between Westchester Airport, which is known to
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          2  pollute the Kensico and thereby increase pollution

          3  going into the Kensico. This is the most important

          4  reservoir in the whole system, and protects the

          5  water for 9 million people, over half of New York

          6  State.

          7                 Now, we've been told that all these

          8  infractions are a manifestation of a deep-seeded

          9  culture at DEP that allows these threats to our

         10  water supply to occur.

         11                 For example, in a New York Times

         12  article dated the 16th of June, 1999, as far back as

         13  that, Andrew Rifkind writes, "A senior City water

         14  engineer said the culture in the water supply

         15  offices was to hide a problem, not to explore it.

         16                 Then in an article on the 1st of

         17  November of this year, in the New York Times,

         18  Benjamin Weiser states that "Prosecutors said that

         19  there had been a deeply ingrained belief among at

         20  least some managers in the department that their

         21  task was only to deliver water, and that given the

         22  enormous quantities of water flowing through the

         23  system, any chemicals that might be discharged would

         24  have no measurable effect. The view was, 'Dilution

         25  is the solution to pollution.'"
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          2                 And in the same article, Mr. Weiser

          3  refers to a statement by David N. Kelley, the US

          4  attorney assigned to the case, in which he says that

          5  one of the top managers in charge of 370 employees

          6  "...had helped perpetuate 'a climate of fear,

          7  intimidation and neglect." This is as recently as

          8  November of this year.

          9                 Because of delays in DEP compliance,

         10  the judge in the case has extended federal

         11  supervision over DEP for a fourth year.

         12                 Unfortunately, although this is

         13  mostly not realized by the public, this history of

         14  wrongdoing is but a tip of the iceberg. The same

         15  culture continues to permeate DEP and we, who are

         16  trying to protect New York City's watershed and

         17  reservoirs experience it on a daily basis.

         18                 The culture is manifested by DEP's

         19  obvious lack of concern for its East of Hudson

         20  watershed and, in particular, the Croton. Since

         21  1997, DEP has purchased only slightly mor than 500

         22  acres in the Croton watershed.

         23                 Compare that with over 3,500 acres in

         24  that same watershed in the hands of developers. The

         25  only significant land purchases are through local

                                                            158

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  towns whose residents have voted to raise their

          3  taxes in order to preserve the land. The local land

          4  trusts have also been extremely helpful.

          5                 Yet, open space preservation in the

          6  watershed is critical in assuring safe drinking

          7  water. No method of cleaning the water after it is

          8  polluted can be counted on to remove all the

          9  pollution - whether of known or unknown origin.

         10                 DEP is also seriously failing to

         11  carry out its duties under SEQRA. We never see a DEP

         12  representative at the public hearings where

         13  important tracks of land are proposed to be

         14  subdivided for development.

         15                 Yet, the City is an involved agency

         16  under the SEQRA process and has the ability to make

         17  sure that all unsound aspects of a development are

         18  eliminated prior to approval.

         19                 The City, through DEP also has the

         20  ability to ensure that the stormwater plan is an

         21  integral part of the overall site development plan

         22  from the start of the project.

         23                 However, DEP's culture has resulted

         24  in DEP not choosing to become actively involved. I

         25  can testify that at the innumerable public hearings
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          2  that I and countless other citizens have attended,

          3  we have never seen a DEP representative participate

          4  in any meaningful way.

          5                 DEP must change.

          6                 There are, undoubtedly, many fine

          7  engineers at DEP who are committed to doing their

          8  best for New York City water and to do their best to

          9  serve the public interest. But their hands are tied.

         10                 What is needed is a change from the

         11  top down.

         12                 Mayor Bloomberg must appoint a

         13  Commissioner who truly understands that without real

         14  watershed protection, New York City residents will

         15  not be receiving the best possible water and they

         16  will be paying heavily for it.

         17                 We need a Commissioner who will be

         18  committed to changing the culture of DEP so that the

         19  kind of violations that have been reported will

         20  cease to occur.

         21                 As elected representatives of the

         22  residents of New York City, we ask you in this

         23  Committee to please convey this message to the Mayor

         24  in the strongest possible terms.

         25                 I thank you very much.
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          2                 CHAIRPERSON GENNARO: Thank you. Thank

          3  you, Marian. Always a pleasure to have you here

          4  among us. Thank you.

          5                 MS. ZOLAS: Hi. My name is Carolyn

          6  Zolas. I am with the Sierra Club. I am Chair of the

          7  New York State Watershed Committee of the Atlantic

          8  Chapter, and our Watershed Committee has been

          9  concerned with the degradation of our watersheds

         10  through sprawl and development.

         11                 As other people have said in this

         12  hearing, I would like to add my voice to the query

         13  that the commissioner appoint -- the Mayor appoint a

         14  commissioner who will oversee the change of the

         15  culture that we're hearing about today.

         16                 The culture of the DEP has apparently

         17  not changed that much over the years, and yet the

         18  requirements for saving our watershed and saving our

         19  clean water are critical at this point.

         20                 This hearing has concentrated very

         21  much on the 2001 court case and the monitor who is

         22  overseeing the improvement of that. And I would like

         23  to add my voice to that of Councilman Vallone, who

         24  commented that three years is a long time to still

         25  have these problems. I think this is another
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          2  indication of the culture that we're talking about

          3  that we just change.

          4                 I'd also like to bring your attention

          5  to another health problem in our watershed caused by

          6  the DEP.

          7                 In 2003, DEP was found guilty and

          8  fined over $5 million for contaminating the Esopus

          9  River with release of turbid water from the Scohaire

         10  Reservoir without a SPDES permit from DEC.

         11                 The Esopus River is a world-class

         12  trout stream that feeds into the Ashokan Reservoir,

         13  as you know.

         14                 Despite a plan released by Elliot

         15  Spitzer a year ago proposing installation of

         16  different intake valves that would avoid the turbid

         17  water problem, it appears that the DEP has done

         18  nothing to either adopt the Attorney General's plan

         19  or to come up with their own plan to fix this

         20  problem. Turbid water, as you know, in the Ashokan,

         21  which goes directly to New York City, could trigger

         22  an order by the EPA to build an $8 billion

         23  filtration plant for water west of the Hudson.

         24                 And, so, our question is what is the

         25  DEP planning to correct this problem. It's a very
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          2  serious problem.

          3                 I'd also like to ask, you offered the

          4  DEP more money to institute changes and training in

          5  their culture, and it seems to me from hearings

          6  today, that the money that they've spent so far on

          7  consultants to train their managers on environmental

          8  regulations and compliance, has been lacking in

          9  specific training and in training that actually

         10  applies to the jobs that are being done.

         11                 And I would like to ask that the

         12  money spent for this training be better spent in the

         13  future. And I don't know how the City Council can

         14  help with this, but I would like to ask, because

         15  what's been done so far is not working very well,

         16  according to union representatives and other

         17  speakers here.

         18                 I'd also like to ask where this extra

         19  money is going to come from. The DEP currently has a

         20  $17.5 billion capital ten-year budget, and that's

         21  coming out of my pockets. And I know my rates are

         22  going up for many, many years to come. I'm just

         23  wondering, is this water rate money that we're

         24  talking about, or taxes, or money already set aside

         25  in the budget or something like that?
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          2                 I would also like to make a personal

          3  comment that City Council, I understand that you

          4  wrote a letter in October to the DEP, which you did

          5  not receive an answer to.

          6                 We wrote a FOIL letter to the DEP in

          7  November of 2003, and we got an answer after nine

          8  months, which was incomplete. We filed an appeal for

          9  that answer and we still have not heard anything and

         10  it's been over a year.

         11                 So, you know, I would like to ask

         12  what is the DEP's policy concerning FOILs that they

         13  receive, and is this their normal operation to wait

         14  for over a year?

         15                 I would like to thank you for having

         16  this hearing and for hearing all of these concerns

         17  from a public environmentalist, from unions and from

         18  the DEP, and thank you very much.

         19                 CHAIRPERSON GENNARO: Thank you. Thank

         20  you. Thank you, Carolyn.

         21                 MS. MUIR: My name is Faye Muir. I'm

         22  here today as a representative for Clean Water for

         23  the Bronx, a group of public citizens dedicated to

         24  perserving and improving New York City's water

         25  supply.
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          2                 We urge comprehensive protection of

          3  2,000 miles of watersheds that supply half of New

          4  York State's water. I'm also a board member of the

          5  Croton Watershed Team Water Coalition.

          6                 We would like to address the record

          7  of the Department of Environmental Protection in

          8  complying with environment health and safety

          9  regulations. The DEP has violated several health

         10  laws and regulations in their administration of New

         11  York City's water supply.

         12                 Recently reports have surfaced

         13  calling into question the ability of top officials

         14  of the Department to safeguard our drinking water

         15  from these and future violations.

         16                 The following instances are of grave

         17  concern.

         18                 The DEP failed to clean up mercury

         19  contamination west of the Hudson. The Federal Court

         20  ordered the clean up in August 2001, when the DEP

         21  pled guilty to a felony charge for discharging

         22  mercury contamination into a pool leading to a

         23  reservoir.

         24                 A court-appointed monitor has

         25  reported the clean-up has not taken place.
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          2                 His term has been increased one year.

          3  Four years is too long to wait for clean up of this

          4  serious problem.

          5                 The DEP cleared over an acre of land

          6  in a buffer zone between Westchester County Airport

          7  and the Kensico Reservoir. The buffer zone is an

          8  area where toxic pollutants from airplane activities

          9  are absorbed before they travel to the Kensico,

         10  which is a source of 90 percent of New York City's

         11  water.

         12                 The small buffer zone is critical in

         13  filtering jet fuel runoff and other airport

         14  pollutants.

         15                 In addition, this clearing could

         16  become a security concern, giving unauthorized

         17  vehicular access to airport runways.

         18                 According to a recent news article in

         19  New York Times, DEP has violated the EPA

         20  requirements to report lead levels in New York City

         21  water, holding back reports of levels that exceed

         22  standards.

         23                 Ian Urbana of the New York Times has

         24  asked the question "What else haven't they told us?"

         25                 In the Riverdale Press Bronx's
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          2  award-winning newspaper reports, "If the Department

          3  of Environmental Protection cooked the books to

          4  produce a soaring estimate for the cost of building

          5  the plant in Westchester, and it continues, our

          6  elected representatives have an obligation to

          7  investigate, and we have an obligation to hold them

          8  accountable if they don't.

          9                 The paper, of course, referred to

         10  building a water filtration plant to destroy nine

         11  acres of park land, when there are better and

         12  cheaper methods the DEP refuses to explore fully.

         13                 In addition, this plan could bring

         14  about pollution of the watersheds which cannot be

         15  legally stopped.

         16                 Federal prosecutors have described

         17  what they call longstanding systemic problems within

         18  the agency.

         19                 While Department officials say they

         20  have been trying to change, former Commissioner

         21  Christopher Ward stated that the Department has been

         22  reformed from within.

         23                 Instead, these recent DEP activities

         24  point to an agency insulated against change.

         25                 We call on the City Council and the
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          2  Mayor to investigate and identify the managers who

          3  are condoning and continuing these unwise decisions.

          4  These managers should be removed from their jobs,

          5  and replaced by trained and experienced ecologists

          6  who understand and appreciate the important function

          7  of watershed.

          8                 It's all very well to form another

          9  compliance committee, as has been repeatedly done.

         10  This shortchanges health, safety and environmental

         11  concerns, if their findings are overruled by

         12  managers.

         13                 The only way we see to stop the

         14  present abuses, is by removing the cause, managers

         15  who have approved unwise actions and continue

         16  standing in the way of effective preventive

         17  solutions.

         18                 Thank you.

         19                 CHAIRPERSON GENNARO: Thank you. Thank

         20  you. Thank you, Faye.

         21                 I thank you all for being here before

         22  us, and I see that we're all kind of on the same

         23  page, which regard to I guess our collective failure

         24  to understand how it is that you can, you know,

         25  really crack a certain culture without, you know,
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          2  sending very significant signals in the way of

          3  firings or serious reprimands or whatever, and, so,

          4  we thank you for sharing our perspective on that.

          5                 With regard to the issue of the

          6  buffer zone that was cleared for a dog training

          7  area. I must confess that I was unfamiliar with

          8  that, and now I am familiar with it and have the

          9  ability to probe that further. So, thank you for

         10  bringing that to my attention.

         11                 I didn't know that.

         12                 With regard to the FOIL issue,

         13  Carolyn, DEP has to do what other agencies do, they

         14  have to, you know, they have to follow the law, and

         15  so presumably that means they have to turn over to

         16  you what you're interested in receiving, in some

         17  reasonable amount of time, or give you some official

         18  reason why they, you know, cannot provide certain

         19  elements of the information to you. And that hasn't

         20  happened, or happened to your satisfaction, you

         21  know, you can let my staff know and we can take it

         22  up with the General Counsel, who is, of course, here

         23  today, Mark Hoffer, who has always been pretty

         24  responsive to me in the past.

         25                 MS. ZOLAS: The General Counsel, Mark
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          2  Hoffer, is the one who did get me some redacted

          3  results after nine months, otherwise I would still

          4  be sitting here saying I didn't get anything.

          5                 We appealed that and they are

          6  supposed to answer that appeal, to my knowledge,

          7  within five days or so. And it's been several months

          8  since then, and I have heard nothing.

          9                 MS. MUIR: I'd like to add to what

         10  Carolyn is saying because we've had the same

         11  experience. We get no response, and the only way we

         12  could get a response was to threaten lawsuit, and

         13  then we immediately got what we wanted. So, it

         14  wasn't a question of not having the information.

         15                 CHAIRPERSON GENNARO: Right.

         16                 MS. MUIR: Or not wanting to give it

         17  to us.

         18                 CHAIRPERSON GENNARO: You just have to

         19  learn how to speak the language.

         20                 MS. MUIR: We just said, you know, we

         21  threatened a lawsuit and then we got it. But we

         22  shouldn't have to do that.

         23                 CHAIRPERSON GENNARO: Sometimes you

         24  just have to speak their language, and maybe that's

         25  something that they can grasp.
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          2                 MS. ZOLAS: The problem is that we're

          3  a volunteer organization.

          4                 CHAIRPERSON GENNARO: Right.

          5                 MS. ZOLAS: So we don't have that much

          6  money. I think this law was put into effect for

          7  agencies like ours, and organizations like ours --

          8                 CHAIRPERSON GENNARO: Right.

          9                 MS. ZOLAS: -- Who in the past have

         10  had had a lot of trouble getting information from

         11  such agencies, and we feel that if it takes an

         12  average of a year and a lawsuit to get a basic FOIL

         13  answer, that that is circumventing the law. We feel

         14  that that constitutes a policy and it occurs often

         15  enough.

         16                 CHAIRPERSON GENNARO: If you want to,

         17  you know, sort of take that up as an issue, you have

         18  other sort of sister groups out there who, you know,

         19  experienced this kind of situation. I could always

         20  bring that to the attention --

         21                 MS. MUIR: I can also add to that that

         22  our community --

         23                 CHAIRPERSON GENNARO: Okay, I could

         24  bring that up.

         25                 So, if you wish to compile something
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          2  on this, you know, the trials and tribulations of

          3  people who wish to FOIL information from DEP and if

          4  you want to put that in some kind of compendium or

          5  whatever --

          6                 MS. MUIR: Sure.

          7                 CHAIRPERSON GENNARO: This is

          8  something that I could bring, you know, to the

          9  attention of the Commissioner and the General

         10  Counsel, we'd like to see, you know, better

         11  cooperation on this, and I suspect that I would be

         12  accommodated on that.

         13                 I don't even want to think of the

         14  point where we would have to have like a whole

         15  Committee hearing on you know, DEP denying

         16  information to people. I think if I was just to

         17  present to DEP what was presented to me, that, you

         18  know, and that I was taking an active interest in

         19  their FOIL turn-around time, I think that would make

         20  a difference. So, if you want to put together a

         21  compendium for me, I mean feel free to turn it over

         22  to my Chief of Staff Peter Washburn, or we have

         23  Richard Colon right here from the Committee staff,

         24  and they'd be happy to assist you. You know, if you

         25  want to put that together, I think I could assist
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          2  you with that.

          3                 MS. MUIR: Thank you very much.

          4                 CHAIRPERSON GENNARO: People shouldn't

          5  be denied information.

          6                 It's one thing that if people can't

          7  get the information because of it's privileged, or

          8  whatever, there are various reasons why certain

          9  things are not subject to FOIL, then we could help.

         10                 And I'll also share with the staff,

         11  Carolyn, your issue about the turbin water from the

         12  Scoharie, because that is certainly of interest to

         13  the Committee.

         14                 Thank you for bringing that to our

         15  attention.

         16                 MS. ZOLAS: Thank you.

         17                 I just want to add one thing with

         18  relation, with respect to the clearing of the buffer

         19  zone around the airport.

         20                 CHAIRPERSON GENNARO: Right.

         21                 MS. ZOLAS: Apparently, well, not

         22  apparently, we saw on the news, Channel 2, that the

         23  DEP's reaction to this was that they had cleared

         24  less than an acre and yet officials in Westchester

         25  County complained that more than an acre had been
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          2  cleared. But the DEP said, well, we cleared less

          3  than an acre, so, therefore, we don't need a SPDES

          4  permit from DEC to clear this buffer zone.

          5                 I feel that that kind of a response

          6  is not showing any kind of appreciation of how much

          7  this buffer zone is worth between the airport and

          8  the reservoir, it's like the only place where

          9  stormwater can be stopped.

         10                 Thank you.

         11                 CHAIRPERSON GENNARO: Thank you. And

         12  thank you for bringing that to my attention. I was

         13  not aware of that.

         14                 So, thank you for having the patience

         15  to sort of go the distance and be our last panel.

         16                 MS. ZOLAS: Thank you.

         17                 CHAIRPERSON GENNARO: We appreciate

         18  having you here with us. And to all of you who

         19  participated in the hearing, and seeing no one else

         20  that wishes to be heard, I wish to thank everyone

         21  for their participation, and this hearing is

         22  adjourned.

         23                 MS. ROSE: Thank you very much.

         24                 CHAIRPERSON GENNARO: Thank you.

         25                 (Hearing concluded at 1:56 p.m.)
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