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Program for Controlling Lead in Drinking Water



On January 13, 2005, the Committee on Environmental Protection (the “Committee”) will hold an oversight hearing on the New York City Department of Environmental Protection’s (DEP) program for controlling lead in drinking water.  Those invited to testify include the DEP, the United States Environmental Protection Agency (EPA), the New York State Department of Health (DOH), other government agencies and representatives from various environmental groups.

I.

Introduction



In October of last year, a report in the Washington Post raised concerns about lead levels in various drinking water systems throughout the United States, including New York City’s.  This report claimed that systems were manipulating test results and/or underreporting data, thus “violating federal law and putting millions of Americans at risk of drinking more of the contaminant than their suppliers are reporting.”
  Specifically regarding New York City, the Washington Post stated that the City “has withheld from regulators hundreds of test results that would have raised lead levels above the safety standard in two of [the past three years], according to records.”
  In response, the former Commissioner of the DEP, Christopher Ward, asserted that the City’s “water is safe” and that “extra tests were taken to ensure that the City had a sufficient number to report to regulators, though he said the agency did not formally notify state and city regulators of this practice or seek their approval.”
  



In October, federal prosecutors announced an investigation into whether the DEP misrepresented the lead levels in New York City’s drinking water. 
  In addition, the DEP has since submitted its additional lead sample results to the appropriate agencies, the review of which was completed last November (see Section IV, infra). This additional information shows that the DEP violated certain lead testing and reporting requirements over the past six years.   It does appear, however, that the DOH’s analysis of this data did not conclude that the DEP intentionally failed to comply.  Officials from the DEP and the EPA have indicated in reports in The New York Times that there may have been some confusion involved with respect to the specific obligations of the regulations.
  At today’s hearing, the Committee hopes to gain further insight into the DEP’s program for controlling lead in drinking water, including steps that the DEP will take to ensure that New York City’s water is safe from lead contamination in the future.

II.

New York City’s Water Supply System

“New York City’s ability to provide a reliable source of water for its citizens has allowed it to grow and develop into a great urban center.”
  The City’s drinking water supply enjoys the reputation of being one of the most pristine public supplies in the world.  This supply is a critical resource for eight million New York City residents, approximately one million residents of Westchester, Putnam, Ulster, and Orange counties, and a multitude of others who work in and visit the City throughout the year.
 

Approximately 1.2 billion gallons of drinking water is delivered each day from the City’s upstate surface water systems and an average of 9 million gallons per day from wells located in southeast Queens.
  The City’s surface (reservoir) water supply is primarily delivered from nineteen reservoirs and three controlled lakes within a 1,972 square-mile watershed, approximately the size of the State of Delaware, which extends 125 miles north and west of the City.
  This large watershed is comprised of two distinct sections – “West of Hudson”, also known as the Catskill/Delaware Watershed, and “East of Hudson”, also known as the Croton Watershed.  The Catskill/Delaware System, located in Delaware, Greene, Schoharie, Sullivan, and Ulster counties, west of the Hudson River, provides approximately 90% of the City’s surface water supply, while the Croton System, which includes twelve reservoir basins in Putnam, Westchester, and Dutchess counties, east of the Hudson River, supplies the remaining 10%.
  

“The City’s water distribution infrastructure consists of 2 distribution reservoirs (Jerome Park Reservoir in the Bronx and Hillview Reservoir in Yonkers), 3 major in-city water tunnels, 8 drinking water pumping stations, 45 groundwater wells, the world’s two largest underground storage tanks, 6,890 miles of water main, 217,477 valves, and 109,100 fire hydrants.”
 

Lead, which enters drinking water primarily through plumbing materials, such as lead solder used to connect pipes and the water mains and pipes,
 themselves, may cause health problems such as damage to the “brain, red blood cells, and kidneys, especially in young children.”
  Since 1992, New York City has added calcium orthophosphate, a corrosion inhibitor, to the water supply to reduce the amount of lead that leaches from pipes and other infrastructure into drinking water.  Although water leaves our reservoirs with only trace amounts of lead that enters naturally through the surrounding areas, it can contain higher levels of lead when it reaches the tap, due to leaching.  “New York’s water has to be closely monitored because it is naturally more corrosive than in other cities, making it more likely to pick up lead from the city’s plumbing system.”

III.

Regulatory Background


On June 7, 1991, the EPA published the  “Lead and Copper Rule”
 (the “Rule”), pursuant to the Safe Drinking Water Act, to control lead and copper in drinking water.  This regulation aimed to minimize the presence of these harmful substances in water supplies, primarily by reducing water corrosivity.
  On January 12, 2000, the EPA published minor revisions to the Rule, to “streamline and reduce [the] monitoring and reporting burden, and address implementation problems and issues arising from legal 

challenges.”
  In addition, on November 23, 2004, the EPA issued guidance to clarify 

requirements for collecting samples and calculating compliance with the regulation.

The Rule has four main functions:

(1) require water suppliers to optimize their treatment system to control corrosion in customers’ plumbing; (2) determine tap water levels of lead and copper for customers who have lead service lines or lead-based solder in their plumbing system; (3) rule out the source water as a source of significant lead levels; and, (4) if action levels are exceeded, require the suppliers to educate their customers about lead and suggest actions they can take to reduce their exposure to lead through public notices and public education programs. If a water system, after installing and optimizing corrosion control treatment, continues to fail to meet the lead action level, it must begin replacing the lead service lines under its ownership. Large systems serving more than 50,000 people were required to conduct studies of corrosion control and to install the state-approved optimal corrosion control treatment by January 1, 1997.
 



In New York, the DOH has been delegated the responsibility to enforce the Rule, and does so through Sections 5-1.40 – 5-1.49 of the State Sanitary Code (SSC).  Section 5-1.42 requires that water systems collect “first draw”
 lead samples during each six-month monitoring period from at least one hundred sites with the greatest risk of lead leaching. Any water system that meets certain requirements may request the State to reduce its monitoring frequency.
  The water system then uses this collected data to determine whether the 90th percentile level of all of the tap water samples collected (including those samples collected above the required number) exceeds the established action level for lead of 0.015 mg/L or 15 parts per billion.
  If a water system exceeds this level, other requirements are triggered, which include water quality parameter monitoring, public education and lead service line replacement.  In addition, a water system on a reduced monitoring frequency must resume monitoring at the standard number of sites every six months.
  All water systems must report, among other things, the results of all first draw lead samples, the 90th percentile lead values, and an explanation of changes in sampling sites, if any, to the DOH within ten days of the end of each applicable monitoring period.

IV.

The DEP’s Lead Program



As mentioned in section I, supra, last October, the Washington Post reported that the DEP failed to submit hundreds of lead sample results over the past few years, as required by the Lead and Copper Rule.  Although water systems must report all lead sample results collected pursuant to its program, over the last six years, the DEP only reported 107 of the approximately 150 to 230 samples collected.  The DEP’s collection of these extra samples has resulted in large part from the extra test kits that are sent out, due to the “difficulty of getting a reluctant public to provide the data needed to meet [the] regulations.”
 



In October, the DEP submitted its additional lead sample results to the DOH, which completed its review of the data last November.  As a result of its analysis, the DOH determined that the DEP had violated three sections of the SSC:

● SSC Section 5-1.49(a)(1) and (e) – the City’s failure to report results of all first draw lead tap samples for the previous eight monitoring periods.

● SSC Section 5-1.42(e) – the City’s failure to utilize all monitoring pool lead sample results during a monitoring period in the determinations of the 90th percentile lead level for the past eight monitoring periods (January 1, 1998 through June 30, 2003).

● SSC Section 5-1.42(d)(5)(vii) – the City’s failure to collect lead tap samples during the period June 1 through September 30, 2004, when it was on a reduced monitoring schedule.



In addition, the analysis determined that, if the DEP had used all lead samples it had collected to calculate the lead level, New York City would have exceeded the action limit in six of the last eight monitoring periods.
  In those periods, the City’s water had slightly more than the allowable levels of lead, but DOH officials stressed that there was no significant threat to public health.
  



The DOH did not issue any fines for the DEP’s violations, but has required that the DEP complete certain corrective actions:

● The DEP must return to a six-month monitoring cycle, from an annual monitoring cycle, in accordance with section 5-1.42 of the SSC.

● By December 31, 2004 the DEP must provide to the New York City Department of Health and Mental Hygiene (NYCDOHMH) and the DOH, in accordance with section 5-1.48 of the SSC, a schedule for annually replacing at least 7% of lead service lines within the City’s service area commencing January 1, 2005.  This plan must also include the 7% annual replacement that would have been required between January 1998 and the end of last year.  The lead service line program must continue until lead service line replacement is complete, by no later than December 31, 2013, or until sample results from two consecutive six-month monitoring periods meet the lead action level.

● In 2005, the DEP must re-institute its lead public education program, in accordance with section 5-1.44 of the SSC.

● By January 1, 2005, the DEP must provide the NYCDOHMH and the DOH a monitoring plan for 2005 and all future monitoring periods, which identifies all possible monitoring pool sample sites, including their status and location, which should be representative of all City sources.


V.  

Conclusion
The protection of the City’s drinking water is necessary in order to ensure a safe and healthy supply.  Since the DEP has been charged with the mandate to maintain the City’s critical water system and ensuring its safety, it is essential that the agency’s policies, programs, and procedures – including its program for controlling lead in drinking water – comply with all applicable requirements and are extremely effective.
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