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          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 CHAIRPERSON GENNARO: We'll be getting

          3  going in about a minute, okay?  Okay, Kathleen's

          4  here, we can start now.

          5                 Thank you for coming, Kathleen.  If

          6  we just close the door, Sergeant, to keep some of

          7  the noise on the outside.

          8                 Thank you.  Thank you all for joining

          9  us today.  My name is Jim Gennaro, Chair of this

         10  Committee.  I welcome you all to today's hearing on

         11  the City DEP's Program for Controlling Lead in

         12  Drinking Water.

         13                 As I'm sure all here know, there was

         14  a recent spade of news stories related to the

         15  Department's Lead Control Program. These stories

         16  made several negative charges about the program and

         17  suggested many others.  The essential assertion was

         18  that DEP withheld or manipulated data related to

         19  lead in the City's drinking water in order to show

         20  compliance with Safe Water Drinking Act

         21  requirements.

         22                 The main goal of today's hearing is

         23  to try clear this issue up, to better understand

         24  DEP's Lead Control Program, what missteps may or may

         25  not have been made by the Department in executing
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          2  it's Safe Drinking Water Act requirements and how

          3  the Department is responding.

          4                 I very much appreciate the efforts

          5  DEP has made in this regard, including the full

          6  response the Department made to the information

          7  request that I, Speaker Miller and Council Member

          8  Quinn made regarding this issue.

          9                 I think it is important for me to

         10  state now and for the record that based on what I

         11  know, I do not believe that DEP, in any way, changed

         12  test results, withheld data, or otherwise knowingly

         13  ignored it's Lead Control requirements.

         14                 However, this doesn't mean, at all,

         15  that I, this Committee and the Council, do not take

         16  the issue of lead in New York City's drinking water

         17  and the City's responsibilities related to

         18  controlling it very, very seriously.

         19                 Very low levels in the parts per

         20  billion range of lead in drinking water can be

         21  dangerous.  Lead can cause, as we all know, severe

         22  neurological and developmental impacts,

         23  particularly, in children.

         24                 Plainly, we need to act very

         25  aggressively to minimize lead in New York City's
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          2  drinking water.

          3                 Fortunately, the Federal Safe

          4  Drinking Water Act and the DEP's implementation of

          5  it, has been very successful in reducing levels of

          6  lead in drinking water.  But, since the 90th

          7  percentile lead levels still hover near EPA's action

          8  level at 15 parts per billion in the City, it is

          9  clear that DEP needs to remain squarely focused on

         10  lead and make sure that it's full, continued

         11  compliance with all related Safe Drinking Water Act

         12  requirements.

         13                 In this regard, I'm very encouraged

         14  that DEP views the recent news stories and the

         15  recent attention that it's Lead Program has received

         16  as an opportunity, an opportunity to review and

         17  renew the methodologies and procedures the

         18  Department uses to comply with this Act.  I am eager

         19  to hear more about this today.

         20                 While, as I mentioned before, the

         21  Safe Water Drinking Act has been very effective in

         22  New York City, the Act largely takes a system- wide

         23  approach to controlling lead.  It is not

         24  particularly well designed to speak to lead problems

         25  that are of a much narrower scope.  This includes

                                                            6

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  lead problems that are not usual such as individual,

          3  high measurements, you might, you know, find in a

          4  particular residence, problems that are limited

          5  geographically, such as problems in particular

          6  neighborhoods, blocks or even homes or buildings, or

          7  problems that affect unique populations, such as

          8  children who may also be, being, having some kind of

          9  lead exposure through other sources.

         10                 In other words, the Safe Water

         11  Drinking Act should not be viewed as the "be all and

         12  end all" in controlling lead.  I believe that to

         13  make sure that all New Yorkers are protected from

         14  lead in their drinking water, the City must look to

         15  supplement Safe Drinking Water Act requirements with

         16  very aggressive, targeted efforts to identify and

         17  remedy those lead problems that may not be covered

         18  by the act.

         19                 I am eager to learn today about what

         20  DEP, DEP alone and in collaboration with the

         21  Department of Health and Mental Hygiene and other

         22  City agencies, is doing in this regard and so I'll

         23  close my opening statement by thanking DEP and the

         24  other witnesses who are here to give us the benefit

         25  of their views today.
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          2                 I know we have Eric Goldstein of NRDC

          3  and I greatly appreciate his counsel on this issue

          4  and on all issues and I would like to thank the

          5  staff who helped us out in getting this hearing

          6  today.  Donna DeCostanzo, Richard Colon.  My own

          7  Chief of Staff, Peter Washburn, who's worked very

          8  hard and very diligently on this issue.  From the

          9  Finance Division, we have Veronica McNeil. Jessica

         10  Estime, an intern in our office, and I'm happy to

         11  say that my press secretary, Brittany Mariotti, it's

         12  her birthday today.  Is Brittany in the room?  Okay,

         13  but I said it on television for her so she should be

         14  very happy with that and so thank you all very much

         15  for coming and giving us the benefit of your views.

         16                 I'll call the first panel which will

         17  be the DEP panel of Mike Principe, I see and Mark

         18  Hoffer, I guess will be joining him.  We have

         19  Charlie Stirken here as well and Chris Manning from

         20  the Mayor's office, who always does such a good job

         21  for us in getting these hearings on the road.  I'm

         22  disappointed that the City Department of Health,

         23  that plays a role in this issue, chose not to be

         24  here today.  I think that certainly, they, you know,

         25  have something to bring to the table on this issue.
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          2  It's unfortunate that we don't have them with us

          3  here today but we do have DEP and we'll try to get

          4  as much information as we can out of the good folks

          5  from DEP who've come to be with us today.  So

          6  without further ado, I'd like to call the first

          7  panel.

          8                 I call upon Donna DeCostanzo to swear

          9  in the witness.  I do want to recognize my good

         10  friend and colleague Margarita Lopez, who has joined

         11  us here.  A very valued and trusted member of this

         12  Committee.  Certainly very interested in health

         13  issues.  Particularly those that could affect one's

         14  mental health as the lead problem does and as Chair

         15  of that Committee, I know she a sort of a double

         16  interest in this issue.

         17                 We'll be joined by other members of

         18  the Committee and other members of the Council as we

         19  proceed but gentlemen, thanks for being here.

         20                 Donna will give you all the oath then

         21  you can identify the members of your panel, Mike and

         22  then state your names for the record and proceed

         23  with your good testimony.  Thank you.

         24                 Donna.

         25                 COUNSEL TO COMMITTEE: Please raise
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          2  your right hand. In the testimony that you are about

          3  to give, do you swear or affirm to tell truth, the

          4  whole truth and nothing but the truth?  Thank you.

          5                 CHAIRPERSON GENNARO: I think your

          6  microphone is not on.  How's that?  It's best to

          7  have it right near you.  You get the best impact.

          8                 MR. PRINCIPE: Good morning, Mr.

          9  Chairman, Committee members.  I'm Mike Principe.

         10  I'm Deputy Commissioner, Department of Environmental

         11  Protection for the Bureau of Water Supply and with

         12  me this morning is Mark Hoffer, the General Counsel

         13  from our Department as well as Steven Schindler who

         14  is Chief of the Bureau's Division of Drinking Water

         15  Quality Control.  Thank you for giving us this

         16  opportunity to discuss our Lead Drinking Water

         17  Program.

         18                 As you know, the City's water is

         19  virtually lead free when it's delivered from the

         20  upstate reservoir system but water could absorb lead

         21  from solder, fixtures and pipes found in plumbing of

         22  some buildings or homes.  Federally mandated at-

         23  the- tap lead monitoring is conducted at a select

         24  number of households located throughout the City.

         25  Under both the federal and the New York State Lead
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          2  and Copper Rule, a water supplier may be required to

          3  take certain actions to further reduce exposure to

          4  lead if the 90th percentile of the results obtained

          5  from such monitoring exceeds an action level of 15

          6  micrograms per liter or parts per billion. Based on

          7  the results of DEP's monitoring in both 2003 and

          8  2004, this is the most recent monitoring that the

          9  DEP has done, the 90th percentile did not exceed 15.

         10                 As you are aware, there has been a

         11  great deal of confusion regarding the regulatory

         12  requirements for monitoring and reporting on lead in

         13  drinking water.  This level of uncertainty by the

         14  entire regulated community has led the U.S. EPA to

         15  publish in November, a nationwide guidance

         16  memorandum to reiterate and clarify specific

         17  regulatory requirements for collecting and

         18  calculating compliance under the Lead and Copper

         19  Rule.  So essentially, New York City is not the only

         20  water supplier that was having problems in terms of

         21  interpreting the rule overall.  It was a nationwide

         22  problem and prompted EPA to put out further

         23  guidance.  In order to understand how this program

         24  works, I will provide the Committee with a brief

         25  overview of the Rule and several issues associated
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          2  with the collection and management of the monitoring

          3  samples.

          4                 Just some of the background.  In

          5  1991, EPA published a regulation to control lead and

          6  copper in drinking water.  This regulation is known

          7  as the Federal Lead and Copper Rule or the LCR. The

          8  primary objective of the LCR is to determine through

          9  a fixed monitoring network, the need for and success

         10  of corrosion control measures to reduce lead

         11  exposure as well as determine tap water levels of

         12  lead and copper for customers who have lead service

         13  lines or lead- based solder in their plumbing

         14  system.  In order to determine if suppliers are

         15  meeting these goals, the EPA set forth certain

         16  requirements in the Lead and Copper Rule which

         17  identify how to monitor for lead in drinking water.

         18                 The basic requirements of the Lead

         19  and Copper Rule is to conduct tap water monitoring

         20  in residence that are at high risk for lead and

         21  copper contamination and high risk in this case is

         22  defined in the regulations as residences with lead

         23  service lines, that's the part of the pipe running

         24  from the water main to the residence or residences

         25  that were built or had plumbing work done between
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          2  1983 and 1986 and have copper pipe joined by lead

          3  solder.  The Lead and Copper Rule then requires that

          4  utilities report the 90th percentile value of those

          5  data.  For example, if 100 samples are collected,

          6  the concentration at the 90th highest sample would

          7  be the 90th percentile.  If that 90th percentile

          8  exceeds 15 micrograms per liter, the federal action

          9  level, the utility must undertake a number of

         10  additional actions to control corrosion and to

         11  inform the public about steps they should take to

         12  protect their health.

         13                 So essentially this sampling pool

         14  sort of acts as a sentinel.  It gives you an idea

         15  using this worst case population of

         16  lead/solder/copper pipe and lead service lines as to

         17  how corrosive the water is.  Without any treatment,

         18  New York City's water is fairly soft and as it comes

         19  down from the Catskill Mountains and it's fairly

         20  corrosive.  The City, before the Lead and Copper

         21  Rule actually was put in place, was adding a sodium

         22  hydroxide to actually buffer the water but once

         23  corrosion control was put in place, additional

         24  buffering was necessary as well to get the best

         25  result and that's known as optimization of a
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          2  corrosion control.  In '91, the City began to

          3  implement that program and optimize over the period

          4  until it came into compliance and that's to inform,

          5  I mentioned and also part of that was to inform the

          6  public of health effects including informational

          7  pamphlets sent directly to consumers about the

          8  health effects of lead and what can be done do

          9  reduce the exposure and we handed out an example of

         10  these informational pamphlets which give consumers

         11  recommendations as to how to deal with lead in

         12  drinking water.

         13                 We developed these pamphlets.  We

         14  sent them to customers, elected officials, daycare

         15  facilities as well as the Department of Health and

         16  Mental Hygiene in the City and the Department of

         17  Education.  We will also publish this information in

         18  two local newspapers and we will be sending public

         19  service announcements to local radio and TV

         20  stations.  In addition to publication of these

         21  informational brochures, DEP is working with the

         22  Department of Health and Mental Hygiene to develop a

         23  plan to inventory and replace certain lead service

         24  lines within the City's service area.

         25                 Just some information on the sampling
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          2  methodology. The details of the Rule, however, are

          3  at times confusing and contradictory and have

          4  created problems for regulators and utilities alike,

          5  in terms of carrying out the rules purposes.  A

          6  significant portion of the confusion was whether a

          7  utility was required to report the results of all

          8  at- the- tap lead samples that it had taken, whether

          9  to report just part of the fixed pool of sites

         10  historically used for compliance monitoring under

         11  the Rules or whether the utility could simply report

         12  the results from that fixed pool.  I'll describe all

         13  of these items in a minute.  The Lead and Copper

         14  Rule requires of water systems serving a population

         15  greater than 100,000 people or more, that 100

         16  residences with lead service lines or copper

         17  plumbing with lead- based solder be tested each

         18  year.  This is the category that New York City falls

         19  under and that DEP, therefore, believed, in good

         20  faith, that it was obliged to report on 100 sites

         21  per year, keeping the pool as consistent as possible

         22  in order to track trends and fulfill the Rule's

         23  purposes.

         24                 In 1992, when the Rule took effect,

         25  DEP established an initial pool of 107 residents who
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          2  agreed to participate and submit samples that would

          3  be used for compliance monitoring. Because it was

          4  likely that some residents in the original pool

          5  would, over time, either decline to continue

          6  participating or fail to return their test kits in a

          7  timely manner or simply just change out their

          8  plumbing which eliminates the source, DEP later

          9  established a back- up pool of residents with either

         10  lead service lines or copper pipe with lead solder

         11  who we would ask to test their water and whose

         12  results would be used to ensure 107 sites would

         13  continue to be reported each year so to keep this

         14  107 sites fixed.

         15                 It is important to note that whenever

         16  original participants were replaced by residents

         17  from this back- up pool, DEP conducted the

         18  replacement by randomly selecting a site that met

         19  the same criteria as the residence that needed to be

         20  replaced.  For example, a site with a lead service

         21  line or copper pipe with lead solder would be

         22  replace with respectively a site with lead service

         23  line or copper pipe with lead solder from the same

         24  borough.  This was done with the intention of

         25  maintaining a fixed number of samples when
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          2  calculating the 90th percentile values and to comply

          3  with Section 5- 1.42(a)(9) of the New York State

          4  Sanitary Code which states that in each reporting

          5  period, for purposes of calculating compliance with

          6  the Lead and Copper Rule, the water system shall

          7  draw 50 percent of the first draw tap samples from

          8  sites with lead service lines and 50 percent from

          9  sites with interior lead plumbing or copper with

         10  lead solder joints.

         11                 I would also like to point out that

         12  in addition to DEP's primary compliance monitoring

         13  pool and the back- up pool, that I described, DEP

         14  also administers a voluntary free residential lead

         15  testing program that is virtually unique in the

         16  country.  It goes beyond the Safe Drinking Water Act

         17  requirements.  Any City resident, upon request, will

         18  be supplied with a kit and with instructions for

         19  testing his or her tap water for lead.  The results

         20  are analyzed in a third party laboratory and are

         21  reported to the consumer as are the results from the

         22  compliance and back- up pools.  Since the program's

         23  inception, DEP has given free lead testing kits to

         24  thousands of New Yorkers, providing a public health

         25  protection service that goes far beyond the Lead and
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          2  Copper Rule and beyond the service provided by most

          3  water utilities.

          4                 The questions that have recently come

          5  to fore are whether, under the Lead and Copper Rule,

          6  first, DEP should have reported all lead testing

          7  data it collected whether from the primary or back-

          8  up pools or from it's voluntary free residential

          9  lead testing program and two, whether it should have

         10  utilized data from both the primary compliance

         11  monitoring pool and the back- up pool to calculate

         12  the 90th percentile value.  Because the voluntary

         13  free residential lead testing program is open to any

         14  resident and is not based on establishing whether a

         15  premise is served, a premises, excuse me, is served

         16  by a lead service line or a copper pipe with lead

         17  solder, the results from that program would not in

         18  any event be used to calculate the 90th percentile

         19  value.

         20                 As I stated earlier, the purpose of

         21  the Lead and Copper Rule is to determine, through a

         22  fixed monitoring network, the need for and success

         23  of corrosion control measures to reduce lead

         24  exposure.  By monitoring a fixed pool of "high risk"

         25  locations as we believe is required under the Lead
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          2  and Copper Rule, DEP reported the test results for

          3  lead from it's primary compliance monitoring pool,

          4  those 107 sites, and used that data to calculate the

          5  90th percentile.

          6                 In addition, as I stated earlier, the

          7  Lead and Copper Rule requires that 50 percent of the

          8  sampling sites represent properties with lead

          9  service lines and 50 percent represent properties

         10  with copper piping with lead solder.  DEP did not

         11  report the data from it's back- up pool or use such

         12  data in it's calculation of the 90th percentile

         13  value because DEP believed that factoring in such

         14  data would violate this 50:50 requirement of the

         15  Rule.

         16                 It was through it's primary

         17  compliance monitoring pool, 107 sites, that DEP

         18  determined in 1992 the need to implement a corrosion

         19  control program.  This corrosion control program

         20  consists of adding food grade orthophosphate to the

         21  water supply at Hillview Reservoir in Yonkers and

         22  maintaining a targeted pH to keep lead from

         23  dissolving in water.  The pH is adjusted to reduce

         24  the corrosivity of the water and the orthophosphate

         25  creates a protective film on lead pipes that reduces
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          2  the release of metals such as lead from household

          3  plumbing.

          4                 DEP has undertaken an aggressive

          5  approach to reducing the 90th percentile and median

          6  concentration levels for lead substantially.

          7                 As you can see from the chart to my

          8  left here, in 1992 the 90th percentile concentration

          9  for lead, when the program began, was in the 55 and

         10  32.5 concentrations so it's fairly high before we

         11  actually implemented the program and over time as we

         12  were optimizing corrosion control, it still is the

         13  15 microgram per liter action level, it still is

         14  above that with this exception here in 1994.  But as

         15  we got, we further improved the process.  We brought

         16  the action level or the monitoring compliance level

         17  came way down to 15 or below.  So it's a very

         18  successful program in bringing down, bringing down

         19  the lead concentration for those worst case homes

         20  and as I mentioned up top in 2003, the compliance

         21  number was 13 micrograms per liter and in 2004,

         22  which we just completed, the number is 14 micrograms

         23  per liter.  It's important to note that the Lead and

         24  Copper Rule has not created a strict maximum

         25  contaminant level or an MCL for lead in public
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          2  drinking water supplies.  In the case of water

          3  supplies, the MCL's have been created for a variety

          4  of parameters.  By contrast, the Lead and Copper

          5  Rule created an "action level" of 15 parts per

          6  billion that directs water suppliers to take certain

          7  actions over time that will reduce lead exposure and

          8  the public health risk that is associated with that.

          9                 In order to track the action level

         10  accurately, DEP maintained a fixed pool of samples

         11  for the purpose of evaluating trends in lead

         12  concentrations and in evaluating the effectiveness

         13  of it's corrosion control program.  Bias can occur

         14  when the size of the sampling pool has changed and

         15  as such the data can be skewed.              While

         16  it is true that the additional sampling data from

         17  the back- up pool and our voluntary program were not

         18  reported to the New York State Department of Health,

         19  DEP had the data available and certainly, would have

         20  provided the information to the State Health

         21  Department if requested.  Furthermore, the data were

         22  never concealed from the affected public.  DEP

         23  routinely reports all lead testing results to

         24  residents whose taps are sampled, whether collected

         25  from our primary compliance pool, our back- up
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          2  monitoring pool or from the voluntary free

          3  residential lead testing program.  Moreover, when

          4  lead levels appear high, DEP routinely provides

          5  recommendations for free follow up testing and

          6  information about steps that residents could take to

          7  reduce exposure to lead in drinking water.

          8                 The Free Residential Lead Testing

          9  Program, just a couple of items on that.  As I

         10  indicated, in addition to the compliance monitoring,

         11  DEP has embarked on a broader program to monitor for

         12  lead in drinking water.  At approximately the same

         13  time as the Lead and Copper Rule was mandated, DEP

         14  implemented one of the largest voluntary residential

         15  lead sampling programs in the country.  To date, the

         16  free residential program has compiled information

         17  from over 40,000 locations upon which to judge and

         18  evaluate the presence of lead in drinking water and

         19  the effectiveness of measures taken by DEP to reduce

         20  exposure to lead. With the advent of the City's 311

         21  system, any resident of New York City can obtain a

         22  free lead test to sample their, lead test kit, to

         23  sample their drinking water simply by calling the

         24  311 number.  I have brought a number of the kits for

         25  the Committee to inspect.  I have them over here on
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          2  the chair.  We could pass them around if you would

          3  like.

          4                 DEP is encouraging public

          5  participation in it's efforts to reduce exposure to

          6  lead by providing test results for all residents who

          7  are sent lead testing kits and who properly return

          8  the samples for laboratory analysis, whether they

          9  fall into the primary compliance monitoring pool,

         10  the back- up pool or the voluntary pool.  When test

         11  results appear to be high, the results are

         12  accompanied by recommendations for free follow up

         13  testing and the measures to be taken to reduce lead

         14  exposure.  Those kits that you'll see, there's a one

         15  bottle kit which is the actual compliance sampling

         16  kit that's sent out to our 107 or the fixed sampling

         17  pool. Then there's a two bottle kit which is the

         18  voluntary, the free testing which the difference

         19  there is --

         20                 CHAIRPERSON GENNARO: I got three

         21  bottles here.

         22                 MR. PRINCIPE: -- Yeah, I was going to

         23  get that. There's a two and three.  The one bottle

         24  kit is the --

         25                 CHAIRPERSON GENNARO: I'll be the prop
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          2  here.

          3                 MR. PRINCIPE: -- Is the first draw.

          4  The two bottle kit is the first draw sample, that's

          5  after the water sits there for six or eight hours

          6  overnight.  The two bottle kit is the first draw as

          7  well as one to two minute flush sample and then the

          8  three bottle kit is a follow up or resample kit that

          9  has the first draw, the one to two minute and a five

         10  minute so that gives us more information to evaluate

         11  what the lead concentrations are at the particular

         12  premises.

         13                 So I thank the Council for this

         14  opportunity to clarify and explain the City's lead

         15  monitoring program.  I realize that there has been a

         16  great deal of concern and confusion as to whether

         17  the City has been reporting the sampling data

         18  correctly. I'd like to reiterate that at no time

         19  have data been misrepresented or hidden from the

         20  public or regulators.  With the help of additional

         21  guidance from EPA and the State Department of

         22  Health, we are now reporting all lead sampling

         23  results that we obtain and we're sending those to

         24  the State and City Health Departments including our

         25  back- up pool and our voluntary results and we're
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          2  happy to do that.

          3                 In addition, we are now including

          4  results from our back- up pool in calculating the

          5  90th percentile value.  DEP has always had a

          6  progressive and proactive program to reduce the

          7  exposure to lead in the drinking water supply that

          8  goes to eight million customers and as the chart

          9  behind me shows, we believe or program has been

         10  successful over time.  We are, at this point, below

         11  the 15 microgram action level set by the Lead and

         12  Copper Rule, whether we include just the compliance

         13  monitoring sites or we include the back- up pool.

         14                 Although we believe that some lead

         15  service line replacement at some selected

         16  properties, the City owned properties, may be

         17  necessary and we have begun an inventory of those

         18  over the short term, further refinement of our

         19  corrosion control program is the most effective way

         20  to reduce lead exposure from drinking water over the

         21  long term.  We are confident that we will

         22  consistently achieve compliance with the action

         23  level in the future.

         24                 I will be happy to answer any

         25  questions that you may have at this time.  Thanks.
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          2                 CHAIRPERSON GENNARO: Thank you, thank

          3  you, thank you, Mike.  I appreciate that.  Just as

          4  you reiterated at the end of your statement, I'll

          5  reiterate part of my opening statement that I do not

          6  believe that DEP in anyway manipulated test results,

          7  withheld data or otherwise knowingly ignored it's

          8  lead control requirements.  I'll restate that part

          9  of my statement and I certainly would encourage

         10  everyone to participate in the voluntary program as

         11  I did in 1992 when I moved into my current home.  We

         12  did that and simple directions that they give you

         13  and we got very good test results from that.

         14                 I'd like to recognize the presence of

         15  Council Member Gallagher from Queens.  It's a

         16  pleasure to have him here today, a very valued

         17  member of this Committee.

         18                 I have a series prepared questions

         19  from Council but just as I have gone through the

         20  documents on my own and as I listened to your

         21  statement, I'm struck by -- you mention that there's

         22  a 100 sample minimum for utilities that have a

         23  customer base of over 100,000 customers.  How many

         24  customers do we have in our system?

         25                 MR. PRINCIPE: 800,000.  800,000.
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          2                 CHAIRPERSON GENNARO: 800,000, so

          3  we're a big system.

          4                 MR. PRINCIPE: Right.

          5                 CHAIRPERSON GENNARO: And it strikes

          6  me that if DEP had just drawn those 107 samples and

          7  never drew any other samples, they would have been

          8  completely in compliance and they would have met the

          9  letter of the law, right?  Had those back- up

         10  samples not been drawn?

         11                 MR. PRINCIPE: Right, since 1999 is

         12  when we came, in order to come into compliance, you

         13  would do every six months, you would sample these

         14  100 and if you have two successive periods where

         15  you, you're under 15 or you're at 15 or under 15,

         16  you would be in compliance and that occurred in 1999

         17  using those 107 samples.

         18                 CHAIRPERSON GENNARO: Right, but the

         19  intrigue, I guess, started when DEP, for, drew other

         20  samples as a back- up in case the participants in

         21  the 107 were not going to be able so it was kind of

         22  an act of diligence on your part.  Not only are we

         23  going to draw the 107 but we're going to draw others

         24  and that's where all the intrigue started.  You

         25  know, should data have been forwarded to the feds
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          2  and others and been part of the calculation of the

          3  compliance and all that and there's two ways to look

          4  at that.  To say well, had DEP not taken that extra

          5  act of diligence to draw those extra samples, we

          6  would have just gone along our merry way.  We would

          7  have been in compliance and that would have been

          8  that, so to speak.  Well, is that fair to say?

          9                 MR. PRINCIPE: There's two parts of

         10  this.  If we did not collect the --

         11                 CHAIRPERSON GENNARO: I'm going

         12  someplace else with this ultimately --

         13                 MR. PRINCIPE: -- Okay, but I just

         14  want to --

         15                 CHAIRPERSON GENNARO: -- But I'm

         16  taking the long way to get there.

         17                 MR. PRINCIPE: -- Make one point.  If

         18  we did not collect the back- up pool, the way this

         19  works is after the monitoring period, you have to

         20  report that information to the regulator within 10

         21  days.  If we did not get a return on those 107, we

         22  could've said we got a return back of 90, we would

         23  have been out of compliance so that's why the back-

         24  up pool was created --

         25                 CHAIRPERSON GENNARO: Okay.
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          2                 MR. PRINCIPE: -- To fill in where we

          3  would have lost participants --

          4                 CHAIRPERSON GENNARO: Okay.

          5                 MR. PRINCIPE: -- And you really, you

          6  need to -- it's kind of more ought than science to

          7  know exactly what that back- up pool number should

          8  be --

          9                 CHAIRPERSON GENNARO: Right.

         10                 MR. PRINCIPE: -- Should we send out,

         11  you know, 107. Should you send out 150?  Should you

         12  send out 200 kits?  So that you're guaranteed that

         13  you'll get that 100 every monitoring period. So

         14  that's why, how the back- up plan's concerned.

         15                 CHAIRPERSON GENNARO: Right, but what

         16  it seems here that when you look at the 107 samples,

         17  everything's okay but when you brought in a broader

         18  sampling that was where it didn't meet the

         19  compliance which seems that kind of like the hidden

         20  story in all this, maybe and this is more of a

         21  question than a statement on my part.  If it's a

         22  case that the sample of 107 -- we were in compliance

         23  with that sample pool but once it was expanded to

         24  include the others, that like broader sample set

         25  revealed that there were, according to the federal
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          2  guidelines, you know, problems beyond the action

          3  level to which, to my understanding in the reading

          4  of the documents as you know, lead us to these

          5  action steps and also to a replacement program for

          6  lead service lines which although in your statement,

          7  you just said that DEP may, you know, engage in the

          8  replacement of service lines but it's our

          9  understanding that DEP is mandated to do so and it's

         10  looking for sites to replace.

         11                 What I'm getting at is that maybe our

         12  sample size, although within compliance with federal

         13  guidelines because our customer base is eight times

         14  100,000 then perhaps that argues that we should have

         15  a larger sample set.  Although not really required

         16  to do so by the feds, but perhaps because our system

         17  is eight times the size we should have a sample base

         18  that is larger than a system of 100,000 customers

         19  and perhaps if we had a larger base of data sample,

         20  we would find more interesting things as is the case

         21  when the sample size rose from the 107 to include

         22  this, like, larger data set because the 107, if we

         23  just stuck with that, we wouldn't be in the action

         24  thing right now.  We wouldn't be like replacing lead

         25  service lines.  We wouldn't be doing all this hoopla
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          2  and it's really the larger data set that created all

          3  this action and although not mandated by the feds to

          4  do so, my question, which I took a heck of a long

          5  time to get to, is whether or not, you know, we

          6  should contemplate because of the size of our

          7  system, a larger data set that could show us a

          8  little more clearly what was going on?

          9                 MR. PRINCIPE: Okay.  I have a few

         10  responses to that.

         11                 CHAIRPERSON GENNARO: Okay.

         12                 MR. PRINCIPE: Granted there's a whole

         13  statistical approach as to what the best way to do

         14  this but the rule took that into account when it

         15  indicated that for water supplies greater than

         16  100,000 people, 100 samples would suffice and the

         17  reason in there was, as I mentioned in my statement,

         18  these 100 samples act as a sentinel population.

         19  It's a measure of the effectiveness of corrosion

         20  control.

         21                 By adding -- if you did add

         22  additional samples and part of the problem with the

         23  way these calculations were done when we added the

         24  back- up pool to the fixed pool, was that it upset

         25  the balance between the lead service lines and the
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          2  lead copper soldered pipe.  What you want to have is

          3  a 50- 50 balance of that in your fixed, in your

          4  sampling pool to eval -- because you want to

          5  understand how corrosion control is working

          6  effectively on both of those types of situations

          7  because you could go out and replace many service

          8  lines and you still have numerous homes that have

          9  lead soldered copper pipe out there so that balance

         10  is very important and we, I think moving forward,

         11  looking at our sampling plan, we need to strike a

         12  balance on having this back- up pool available to

         13  maintain, you know, the 100 that come in.  To

         14  maintain that, we always need that 100 sampling

         15  requirement while at the same time, balancing that

         16  with the 50- 50 part of the rules so we know that

         17  we're achieving effective corrosion control.

         18                 If you look at the last two

         19  monitoring periods, where we added the data from the

         20  back- up pool to, you know, to the overall

         21  monitoring pool, we were in compliance.  I think

         22  this chart here will show that -- this goes back to

         23  1998 and this bluish color, I don't know, people

         24  have a better idea what these colors actually are,

         25  is that magenta or --?  I got to go to my paint
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          2  store to get an idea --.  The red here is the

          3  calculation done by the State Health Department and

          4  this purple is the City's calculation so this would

          5  essentially be when you factor in the fixed and the

          6  back- up pool and this would be just our fixed 107.

          7                 You could see where these two years,

          8  we were not in compliance yet.  This number was

          9  exactly the same, this was a bit lower.  This year

         10  was the first year we came into compliance with a 15

         11  or as if you added all of the samples, it was higher

         12  and then this year was the same and then going out

         13  to the future, it's fairly insignificant difference

         14  between the two although we would have been out of

         15  compliance because it was 16 instead of 15 but in

         16  the last round, we were in compliance either way.

         17  This isn't the last round, I mean in 2003, the last

         18  round we just calculated using all.  That was 2004

         19  and that came into compliance.

         20                 CHAIRPERSON GENNARO: Sure, but if you

         21  could just put the other chart back up because I

         22  have a question that relates to the other chart.

         23  Margarita wants to jump in with a question.  I'm

         24  more than happy to have her do so.  Margarita,

         25  please.
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          2                 COUNCIL MEMBER LOPEZ: It provoked my

          3  curiosity something that you said there.  If I

          4  understood your testimony correctly, the water can

          5  be also having lead once it get to the homes of

          6  people (sic), right?  And the only way to test it,

          7  is by testing the water.

          8                 MR. PRINCIPE: Correct, in the

          9  residence.  Right, at the tap.

         10                 COUNCIL MEMBER LOPEZ: Okay, it

         11  doesn't exist (sic) any technology that can be

         12  installed to the pipes in the homes that will

         13  measure that automatically that you know of?

         14                 MR. PRINCIPE: There's fairly, there

         15  is technology out there now to measure, you know,

         16  ions of metals in water but very expensive,

         17  sophisticated technology that we're actually looking

         18  at to measure, you know, as part of our program on

         19  Source Water Protection but to implement that type

         20  of thing on a local residence right now is not

         21  practical.  What most people do is they can install

         22  home treatment devices such as a type of residence

         23  filter or reverse osmosis just to insure that they

         24  remove anything that would be coming into the house

         25  rather --.
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          2                 COUNCIL MEMBER LOPEZ: The reason I

          3  ask you the question is when I'm listening to you,

          4  we can do everything well in there right or even

          5  perfect and once we do it, then still, there's a lot

          6  of pipes in the home so people that can create the

          7  situation.

          8                 MR. PRINCIPE: Correct.  The rule

          9  assumes that even with compliance, that there will

         10  be, you know, in your sampling pool, there'll be ten

         11  percent of those samples will, you know, there's 90

         12  percent will be in compliance and there'll be ten

         13  percent that could be greater than the action level.

         14    But it factors in that if you meet that action

         15  level, you have an effective corrosion control

         16  program and through public outreach, you'll be able

         17  to deal with any of the health issues.  I mean,

         18  that's part of the premise of the Lead and Copper

         19  Rule.

         20                 COUNCIL MEMBER LOPEZ: And the

         21  technology that you just said that exists that is

         22  very expensive, is long, long way to go (sic) for

         23  this technology to be more accessible to the public

         24  and at a price that is like monoxide testers, right?

         25    I imagine that when that began, it was very
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          2  expensive --

          3                 MR. PRINCIPE: Right.

          4                 COUNCIL MEMBER LOPEZ: -- And now we

          5  have make it (sic) more available to the people.  Do

          6  you know if it's long time to go (sic) or --?

          7                 MR. PRINCIPE: I think it's in the

          8  future.  It's hard to say when.  I really couldn't

          9  give you an idea whether it's five or ten years.  I

         10  mean,  I think it exists.  I know it exists now for

         11  measuring treatment plants and that type of thing --

         12                 COUNCIL MEMBER LOPEZ: For homes --

         13                 MR. PRINCIPE: -- But to break it into

         14  a home situation and there also has to be a market

         15  for it.  For a vendor to decide that there's enough

         16  money to be made in marketing something like that.

         17  The approach that we're looking at in terms of the

         18  controlling lead is you identify where the sources

         19  are, you know whether it's lead solder copper pipe

         20  or service lines.  You develop a program to target

         21  that and let those people know that this is the type

         22  of plumbing they have in their home and they should

         23  be aware of this and there are precautions you can

         24  take by running water.  It just may be easier to do

         25  that.  We think it is.
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          2                 COUNCIL MEMBER LOPEZ: Thank you.

          3  Thank you.

          4                 CHAIRPERSON GENNARO: Thank you.

          5  Thank you, Council Member Lopez.  In going back to

          6  the first chart there, you start out at 55 big

          7  decline and then all of a sudden you get to 1995,

          8  1996, you get these big spikes, 36, 35 and these are

          9  the same 107 homes or there's a little bit of like a

         10  rotation.  Some people are kind of rotating --

         11                 MR. PRINCIPE: It's basically the

         12  same.  I think we lose five or ten maybe a month.

         13                 CHAIRPERSON GENNARO: Right and almost

         14  with these, sort of, spikes although it's kind of

         15  settled down in the last couple of years but these

         16  spikes seem to indicate to me as a non professional

         17  in the ways of statistics, although, --

         18                 MR. PRINCIPE: Let me --

         19                 CHAIRPERSON GENNARO: -- But it almost

         20  seems to indicate that these spikes -- almost looks

         21  like you don't have enough data.  It's like we don't

         22  have a sufficient or it's not sufficiently something

         23  because how can you have the same thing where in

         24  1994 you have 13.5 and then in 1995, we're up to 36.

         25    I'm not --
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          2                 MR. PRINCIPE: Let me explain what was

          3  going on here. During this period, you know, from, I

          4  would say, from, you know, right out to like '98,

          5  from '92 to '98, six to seven years.  During that

          6  period, we were refining our corrosion control

          7  program.  It was a tremendous amount of work to

          8  install the feed systems.  I mean, when you're

          9  dealing with feeding, trying to feed peaks up to two

         10  billion gallons of water a day.  We had to retrofit

         11  our facilities up at Hillview and also in Croatan,

         12  the Croatan system to feed orthophosphate as well as

         13  additional sodium hydroxide.  We also were testing

         14  different types of chemicals for corrosion control.

         15                 There's a whole slew of chemicals you

         16  would use for corrosion control to get the right

         17  chemical for our water supply. We did a whole night

         18  loop study, you know, pilot testing, before we began

         19  to add this chemical to the water and that's

         20  essentially what was going on during that period.

         21  We were trying to get the right dosage rates,

         22  retrofitting the system and eventually we came in on

         23  the right chemical, the right dosage rate and pH

         24  control which is a very difficult thing to do

         25  because not only do you have to feed the right
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          2  dosage of the orthophosphate, it has to be within a

          3  very fine pH range to make it effective so it

          4  adheres to the pipes.  So that, I think those spikes

          5  you're seeing there are a result of us bouncing up

          6  and down and dealing with --

          7                 CHAIRPERSON GENNARO: Different

          8  technologies, different approaches.

          9                 MR. PRINCIPE: -- And we really feel,

         10  I mean, if you look at these numbers whether you use

         11  the fixed pool or the, you know, the back- up pool

         12  together, that we pretty much got to that point

         13  where we've optimized the, that's what they call

         14  optimizing the program --

         15                 CHAIRPERSON GENNARO: Right.

         16                 MR. PRINCIPE: -- And now it's just a

         17  matter of refining further to make sure that we stay

         18  below the action level.

         19                 CHAIRPERSON GENNARO: Now, while in

         20  your statement you characterized this

         21  misunderstanding with the federal government as a

         22  nationwide problem like a lot of systems were having

         23  difficulty interpreting it or figuring out exactly

         24  what the feds wanted as evidenced by the, I guess

         25  late November complication. You know, two day

                                                            39

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  conference, what do we do, what do we want and so

          3  on.  I think that the fact that the feds commenced

          4  an actual investigation.  I mean, water systems all

          5  around the country, did they undergo the same,

          6  because the --

          7                 MR. PRINCIPE: Oh, you mean, the U.S.

          8  Attorney's office?

          9                 CHAIRPERSON GENNARO: Yes, because we

         10  got the U.S. Attorney involved and so I don't think,

         11  I don't know to what extent other water systems in

         12  the country were the subject of investigations by

         13  the U.S. Attorney and so I'm concerned about that,

         14  that we were the subject of such an investigation

         15  and what the status of it is and you know --

         16                 MR. HOFFER: Good morning, Mr.

         17  Chairman.  The honest answer is I don't know if any

         18  other utilities are undergoing an investigation of

         19  that type.  As you know, the U.S. Attorney's Office

         20  has taken an interest in our Environmental

         21  Compliance Program.  Generally, we're doing a lot of

         22  things at the agency and in fact, you recently held

         23  a hearing on some of the things that we are doing so

         24  it's sort of a natural adjunct of that that they

         25  would take an interest in this, I think, and want
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          2  more information and a better understanding of what

          3  we're doing and why.  We have no problem with that.

          4                 We're cooperating with that

          5  investigation fully and intend to cooperate with it.

          6    We're providing documentation basically showing

          7  the United States Attorney's Office the same kinds

          8  of data that we're showing you today in an effort to

          9  explain what we've been doing over the past decade

         10  or so.  We don't take anything adverse from the

         11  interest by the U.S. Attorney's Office and we're

         12  welcoming the opportunity to explain to them just as

         13  we're explaining to you, how we're trying to craft a

         14  program that not only meets the rule but I think as

         15  you heard this morning, goes significantly beyond in

         16  many respects.

         17                 We're proud of that.  We don't think

         18  this is a bad news story.  We think this is a good

         19  news story in terms of what DEP does.  Can we do

         20  better?  Yes, and we will.  We're working on that as

         21  we speak.

         22                 CHAIRPERSON GENNARO: Thank you, Mark.

         23    Thank you.

         24                 MR. PRINCIPE: Actually, I'd like

         25  Steve just to comment on because you had questions
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          2  about expanding the sampling pool and we are in the

          3  process now of revising our monitoring plan so,

          4  Steve maybe you just want to explain what we're

          5  doing.

          6                 MR. SCHINDLER: Good morning.  At the

          7  New York State Department of Health's --

          8                 CHAIRPERSON GENNARO: Sorry, if you

          9  could just state your name for the record so the

         10  stenographer on the tape can put your name down next

         11  to your comments?

         12                 MR. SCHINDLER: Steven C. Schindler.

         13  We are, we have submitted as requested by the New

         14  York State Department of Health, a monitoring plan

         15  that outlines specifically what our program will be

         16  for sampling and compliance under the Lead and

         17  Copper Rule in the future and we are proposing in

         18  that plan, after meeting with the State Department

         19  of Health, to further broaden our pool.

         20                 So to the point that you made earlier

         21  with regards to whether we should be increasing the

         22  pool.  We are going to be discussing that with the

         23  State Department of Health.

         24                 CHAIRPERSON GENNARO: Do you have any

         25  idea how big the pool might increase?  Would it
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          2  double?  Would it triple?  Would it increase

          3  slightly?  Would it, you know, tenfold?  Any sense

          4  of where you might go with that?

          5                 MR. SCHINDLER: We haven't really

          6  finalized the specifics but I think it's fair to say

          7  that it will increase fairly significantly over what

          8  it is now.  We have to look at our inventory to see,

          9  you know, where we feel that we could better sample

         10  to improve our compliance with the Rule and we need

         11  to talk to the State Department of Health about some

         12  comments they had with regards to where we add sites

         13  into our pool.

         14                 CHAIRPERSON GENNARO: Right and that

         15  seemed to make sense to me from a layman's

         16  perspective and it seems like, you know, it sort of

         17  caught fire on their level too so that's a good

         18  thing.

         19                 Let's talk about, naturally from our

         20  perspective, we want to be in full compliance with

         21  the federal mandate.  We want to make sure that

         22  we're satisfying everything that we do and we want

         23  to take a general, sort of, system approach to

         24  making sure that we have good corrosion control and

         25  in general, system- wide we're meeting the targets
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          2  that we want to meet but I'm concerned also how we,

          3  perhaps, go beyond just a systems approach to

          4  finding, to the extent that there are, individual --

          5  kind of going beyond what the federal requirements

          6  which are naturally targeted to.

          7                 So it's kind of like a systems

          8  approach to identifying specific instances of,

          9  perhaps, lead spikes that might be in individual

         10  homes and I don't know as though there may be and

         11  how we would get to that and how we would identify

         12  them and because for all I know, there may be homes

         13  out there, individual homes that may be suffering a

         14  fair amount of lead exposure because of what's going

         15  on in that individual premises and this is, of

         16  course, very much different than the overall systems

         17  approach and I'm wondering how we sort of go beyond

         18  what the federal guidelines require to try to get to

         19  some of these real problem areas.

         20                 I'd like to mention before you make

         21  your response that we're joined by Council Member

         22  Jennings from my neighboring district in Queens and

         23  so one of the interests I came into this hearing as

         24  we want to nail down all of the federal stuff and

         25  the whole systems thing but how do we figure out
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          2  some systematic way to identify homes where there

          3  may be real considerable lead exposure and how we

          4  figure that out?

          5                 MR. PRINCIPE: Okay, I think there's

          6  three points on this question.  First, as I

          7  mentioned, the Lead and Copper Rule, sort of,

          8  assumes that if you're achieving the action level,

          9  you're getting this broad coverage over your whole

         10  system in terms of corrosion control so by, as Steve

         11  mentioned, by increasing the sample size, refining

         12  that program, we expect to improve overall corrosion

         13  control and get a better handle on it.

         14                 Second, the voluntary testing program

         15  is, sort of, another way for us to reach out to all

         16  of the consumers, not just this sentinel group that

         17  we're using but everyone out there in the City to

         18  get a handle on what the nature of that data is.

         19  What's coming back in terms of compliance at the

         20  individual house and then that allows us to cull

         21  out, as you mentioned, certain higher levels and

         22  deal appropriately with them.

         23                 And then the third point is that, as

         24  part of the lead service line replacement plan, what

         25  we're doing now is identifying in an inventory of

                                                            45

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  all lead service lines in the City and that will

          3  give us --

          4                 CHAIRPERSON GENNARO: How do you know

          5  that?  How do you know --?

          6                 MR. PRINCIPE: Well, right now they

          7  contain --

          8                 CHAIRPERSON GENNARO: Do you know that

          9  my house has a lead service line, for example?  I

         10  mean, it does.

         11                 MR. PRINCIPE: So there should be a

         12  card, a tapping card with your residence in our

         13  records, in our Bureau of Water Supply of Water &

         14  Sewer Operation, Deputy Commissioner Doug Greeley's

         15  shop, which identifies your residence and what your

         16  type of service connection is.

         17                 CHAIRPERSON GENNARO: How would you

         18  know that?

         19                 MR. PRINCIPE: Those are all -- when

         20  your house was originally connected to the water.

         21                 CHAIRPERSON GENNARO: Oh, I see.

         22  Okay.

         23                 MR. PRINCIPE: So those, you would

         24  have to have a tapping, you know, your plumber or

         25  whoever installed your line would have requested --
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          2  so that would go in those records.  Those records

          3  are all card files.  We're currently digitizing all

          4  that information and we hope to have that done by

          5  the end of 2005 and we'll be able, we'll have that

          6  information as to your residence, what the nature of

          7  your service line is in terms of materials and where

          8  it's located geographically that we could use in

          9  terms of just our Geographic Information Management

         10  System which will help us.  In fact, that will help

         11  us in our sampling, you know, in terms of our

         12  compliance but also --

         13                 CHAIRPERSON GENNARO: Right.

         14                 MR. PRINCIPE: -- In terms of where

         15  service lines are located each borough and if there

         16  are pockets that we need to deal with in terms of

         17  public outreach as well as the City- owned service

         18  lines which are the ones we, we're responsible for

         19  replacing under the rule right now.

         20                 CHAIRPERSON GENNARO: City- owned

         21  service lines?

         22                 MR. PRINCIPE: Yes.

         23                 CHAIRPERSON GENNARO: Oh.  Where do

         24  you own service lines?  I thought there was -- the

         25  service lines were all the domain of the, you know,
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          2  home owner?

          3                 MR. PRINCIPE: No, in City buildings

          4   --

          5                 CHAIRPERSON GENNARO: Oh, City, fine,

          6  fine, fine.

          7                 MR. PRINCIPE: Yeah.

          8                 CHAIRPERSON GENNARO: Okay, I'm just

          9  thinking --

         10                 MR. PRINCIPE: So yeah, those are the

         11  three areas I think should help identify those

         12  issues.

         13                 CHAIRPERSON GENNARO: Now just

         14  generally speaking, is the issue of lead from lead

         15  service lines and copper and all that, is this more

         16  of an issue in single family residences where you

         17  might have the water languishing for a long period

         18  of time within, up against the service line, up

         19  against the plumbing or do you find similar problems

         20  also in higher density dwellings where the water

         21  presumably is running quite a bit more and there's a

         22  lot more throughput through the system and less time

         23  that the water is actually spent just in contact

         24  with the -- because for example, I mean, we go to

         25  bed, we get up in the morning like no one starts the
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          2  water for eight hours or whatever?

          3                 MR. PRINCIPE: Yeah, intuitively I

          4  would agree with that.  I think we don't, we, right

          5  now, once we have our inventory complete, I think

          6  we'll have a better handle on that.  Many of the

          7  larger buildings have larger service lines which

          8  aren't composed of lead so, but there are some City-

          9  owned buildings, in larger buildings, that do have

         10  lead service lines.  We know that.  For the most

         11  part, I would say that the, you know, the larger

         12  portion of lead service lines are on the single

         13  family residences.

         14                 CHAIRPERSON GENNARO: And, for

         15  example, with your sampling pool, does your sampling

         16  pool include multiple dwellings or --?

         17                 MR. PRINCIPE: Yes.

         18                 CHAIRPERSON GENNARO: Does it include

         19  the City- owned buildings as well?

         20                 MR. PRINCIPE: I'm not sure.  Do you

         21  know if we have any --?  No, we don't.

         22                 CHAIRPERSON GENNARO: Let's get to

         23  the, we're joined by Council Member Dominic Recchia,

         24  who is totally lead free, totally lead free,

         25  absolutely, and with regard to the replacement
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          2  program, it's my understanding through looking at

          3  documents that the City is part of the, it's mandate

          4  to replace seven percent or whatever it is per year,

          5  that you're focusing on City- owned sites for that

          6  and how did that, how does that work that City's

          7  like replacing it's own?  Shouldn't it be replacing,

          8  sort of --?

          9                 Now and also presumably and I'm also

         10  curious how the service lines that would be replaced

         11  under the seven percent per year, I'm curious about

         12  the aspects of that program.  Is this, we're joined

         13  by Council Member Bill DeBlasio, I guess this is

         14  like the big question about, like, the replacement

         15  program and what it's going to mean.  Is it

         16  ultimately going to mean that we're going to replace

         17  all the lead service lines in the City or all we

         18  have to do is seven percent per year until we hit

         19  some threshold where we're in better compliance or

         20  and how are these sites selected and are these, by

         21  definition, places that have been tested to be, you

         22  know, above the action level?

         23                 MR. PRINCIPE: Yeah.  I'll let Mark

         24  describe the, I guess how we come to the

         25  determination.
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          2                 CHAIRPERSON GENNARO: If you wanted to

          3  do my house, you know.

          4                 MR. PRINCIPE: Right.

          5                 CHAIRPERSON GENNARO: I'll just to

          6  mention it, just to mention it, you know.  You can't

          7  do mine because I'm well below the action level.

          8                 MR. PRINCIPE: You know, our goal is,

          9  as I said, first to develop the inventory to get a

         10  handle on where all the lead service lines are

         11  whether they're City- owned or non City- owned and

         12  clearly we need, you know, part of our lead service

         13  line replacement plan will include strategies to

         14  deal with those residences, non City- owned, that we

         15  are, we believe legally, under the rule, we're not

         16  responsible for replacing.  So those private

         17  residences, they'll, we know that there'll need to

         18  be an outreach, public outreach program to them and

         19  identification of lead service lines and a basic

         20  strategy --

         21                 CHAIRPERSON GENNARO: But you don't do

         22  those, but you wouldn't have to replace those

         23  private --?

         24                 MR. PRINCIPE: Right.  Actually, maybe

         25  I should turn it over to Mark to explain.
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          2                 CHAIRPERSON GENNARO: Because I

          3  thought that non compliance with the lead, with the

          4  federal mandate would mean that the City would have

          5  to endeavor to dig up and pay for the replacement of

          6  private service lines and I don't, I guess but --.

          7  Mark, please.

          8                 MR. HOFFER: Sure, thank you, Mr.

          9  Chairman.  You've raised a couple of good questions

         10  in what you just said.  I guess first starting off

         11  with sort of the legal framework.  What the rule

         12  requires is that if you exceed the action level and

         13  trigger the need for a service line replacement

         14  program, that only extends to service lines that the

         15  utility owns or controls which in New York City,

         16  this is our position, concurred in by the Law

         17  Department, relates to service lines serving

         18  properties that the City owns such as schools or

         19  other City buildings.

         20                 Moreover, the replacement only takes

         21  place if you go out, look at the service line,

         22  verify that it is lead, take water samples at the

         23  tap and, as I think you hinted before, you discover

         24  through that sampling that you're over the 15

         25  microgram per liter limit.  So in other words, you
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          2  could have a City- owned building which has a lead

          3  service line or has lead in the solder on the

          4  plumbing but there's no problem as verified by

          5  sampling.

          6                 Also, what ties into this is the fact

          7  that under law in the City of New York, service

          8  lines are the property and the responsibility of the

          9  property owner.  DEP's responsibility ends at the

         10  water main which is why our replacement program --

         11                 CHAIRPERSON GENNARO: I thought it was

         12  different for this program but I'm glad to be

         13  educated otherwise.  I need to be educated

         14  otherwise.

         15                 MR. HOFFER: -- But a very, very

         16  important point that you raised is, it's important

         17  to get a better handle on and develop a strategy for

         18  dealing with potential problems in non City- owned

         19  properties as well.  We absolutely agree with that

         20  statement.  One of the keys, indeed the first key,

         21  is to get a good, comprehensive inventory so that we

         22  know whose got what and where.  That's what we're

         23  doing now.  We're going through our tapping records.

         24

         25                 We're digitizing them as Mike has
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          2  indicated to you and we're going to be reaching out

          3  to other City agencies such as the Department of

          4  Education to get a better handle on what they own

          5  and what they have.  Once we have that inventory in

          6  hand, we can do a couple of things.  We can

          7  prioritize and target.  Another point I think you

          8  were raising before vis- a- vis the City's own

          9  property such as schools for example that serve

         10  children.

         11                 We can also develop and we intend to

         12  develop in consultation with the City's Department

         13  of Health and Mental Hygiene what is really, really

         14  important vis- a- vis the rest of the City which is

         15  raising the level of public consciousness over what

         16  lead is, why it's important, why consumers should be

         17  concerned about it, how they can get a testing kit

         18  and most importantly, things that they can do and

         19  there are a number of things that a homeowner can do

         20  to address lead levels if the lead level for

         21  whatever reason is high within a given property.

         22                 You can flush the water.  You can

         23  buy, as Mike indicated, certain treatment devices

         24  that are available for sale over the counter.  You

         25  can, most prudently, and this is something that I
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          2  did a couple of years ago because I actually had a

          3  leak in my service line, I had it replaced

          4  completely.  There are a number of things you can do

          5  but it all starts with educating the public and we

          6  mentioned some of the things that we were doing

          7  already.

          8                 I think we have the sample brochures

          9  here for the Committee, as well and we're going to

         10  be working with our colleagues to make that even

         11  more robust because we see that as just as important

         12  as going to our sister agencies, understanding what

         13  service lines they have doing the requisite testing

         14  and possibly, actually replacing service lines in

         15  those instances.

         16                 Also, I just want to note that as far

         17  as the rule goes, if we continue to be in

         18  compliance, if we continue to be in compliance, any

         19  requirement for service line replacement may drop

         20  away.  We may decide as a policy matter that it's a

         21  good thing to continue to explore that and pursue

         22  that but I want to remind the Chair that the trend

         23  line is good at the moment and if the trend line

         24  continues to be good, we may be looking at a

         25  different mix of strategies going forward in the
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          2  future  But we agree with your statement that we

          3  should take the totality of the customer base into

          4  consideration in deciding how we move forward.

          5  Replacements targeted, which Mike spoke to.  Public

          6  education, more refined and broader and informing

          7  consumers about what lead is and what they can do.

          8  Mike, do you want to --?

          9                 CHAIRPERSON GENNARO: Let me just play

         10  devil's advocate for a second.  Let's say we expand

         11  the sample size and we get, you know, interesting

         12  results and we're above the action level and that

         13  calls for a bolder level of service line

         14  replacement.  Is this something that ultimately,

         15  does the federal, would the federal guidelines, is

         16  it possible that they ultimately would, that they

         17  ultimately could require widespread replacement of

         18  individual private service lines for, like, single

         19  family residences?  Is that something that could

         20  come out of a series of tests with a larger sample

         21  size that indicated that we were above the action

         22  level?

         23                 I'm just curious about whether or not

         24  it would mean that private homeowners would have to

         25  be under some federal guideline to replace their
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          2  service line if a test would reveal that they were

          3  above the action level.

          4                 MR. PRINCIPE: Well, I guess one part

          5  of the question would a federal rule or legislation

          6  be passed that would compel the water supplier to

          7  replace private service lines.  I mean, I guess that

          8  type of legislation could be proposed.  It's not a

          9  rule right now.

         10                 CHAIRPERSON GENNARO: I'm kind of

         11  curious what, because it's my understanding through

         12  this federal mandate that there is a service line

         13  replacement component to it that could be triggered

         14   --

         15                 MR. PRINCIPE: Yes.

         16                 CHAIRPERSON GENNARO: -- It's been

         17  triggered to some degree already and I'm wondering

         18  how far this could extend and whether or not it

         19  could come to pass whereby, you know, DEP would be

         20  obligated to pay for the replacement of a private

         21  service lines or how that would happen.  I'm

         22  wondering, you know, of the collision of this

         23  federal mandate with the need to replace --

         24                 MR. PRINCIPE: We don't see that

         25  happening going forward.  It's really those service
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          2  lines that we have control over or the ones that we

          3  own.  The state regulators --

          4                 CHAIRPERSON GENNARO: That's all

          5  that's governed by the state.

          6                 MR. PRINCIPE: It's seven percent of

          7  the City owned replaced annually.  The state could

          8  choose to have us comply with some plan to deal with

          9  the privates in terms of an outreach program and

         10  overall testing but as far as replacement and who

         11  would be, it would be at their own cost, the private

         12  owned.

         13                 CHAIRPERSON GENNARO: Thank you.

         14  Thank you.  We're joined by Council Member Peter

         15  Vallone, also lead- free and I was driving behind

         16  Council Member Vallone's dad on the FDR Drive this

         17  morning so I was, I followed his dad into the office

         18  and he was driving very safely in a totally lead-

         19  free car, I will add.

         20                 Council Member Jennings has a

         21  question.  I have some more questions that have been

         22  prepared by Council and then maybe questions by some

         23  of the other members.  Council Member Jennings.

         24                 COUNCIL MEMBER JENNINGS: Thank you,

         25  Mister. Commissioner, if we could help answer
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          2  questions.  I'm not sure a lot of homeowners may

          3  have on their mind is how they, can they go about

          4  testing for lead in their homes.  Can they purchase

          5  some type of device or does the DEP provide a

          6  service that they could test for lead themselves?

          7                 MR. PRINCIPE: Yes, it's, before you

          8  came in, I mentioned that there's a program the City

          9  has.  It's actually a free residential testing

         10  program.  Your constituents could call 311 and ask

         11  to have a lead test kit sent to their house and it's

         12  mailed to them.  They take the sample and they get

         13  the result back. What's the turn around on that

         14  usually?  Do you know, Steve?  Two to three weeks,

         15  usually.

         16                 COUNCIL MEMBER JENNINGS: And they

         17  could just test from any one faucet or do they have

         18  to take samples from different faucets?

         19                 MR. PRINCIPE: No, it actually, it

         20  says either the kitchen or the bathroom faucet.  It

         21  shouldn't be used over, you know, you want to have

         22  it standing for six to eight hours so it shouldn't

         23  be used overnight.  First thing in the morning, they

         24  collect the sample and --

         25                 COUNCIL MEMBER JENNINGS: Hot or cold

                                                            59

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2  water, does it matter?

          3                 MR. PRINCIPE: Cold water.  Cold

          4  water.

          5                 COUNCIL MEMBER JENNINGS: Okay.  Thank

          6  you Mr. Chairman.

          7                 MR. PRINCIPE: Sure.

          8                 CHAIRPERSON GENNARO: Thank you,

          9  Council Member Jennings.  Yeah, I just have a

         10  question about the role of the folks who didn't show

         11  up today, the DOH, the City DOH.  How do they, sort

         12  of, fall into this whole thing?  I read through some

         13  of the documents.

         14                 MR. PRINCIPE: Right.

         15                 CHAIRPERSON GENNARO: I know,

         16  certainly, this is a federal program.  The

         17  responsibility for which it's kind of, you know,

         18  devolved to the State Department of Health but on

         19  some level there's like a devolution of

         20  responsibility to the City DOH and how does that,

         21  how does it all work?

         22                 MR. PRINCIPE: I think it was in --

         23                 CHAIRPERSON GENNARO: Why aren't they

         24  here?

         25                 MR. PRINCIPE: Well, I can't answer
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          2  that but --

          3                 CHAIRPERSON GENNARO: It's a Chris

          4  Manning question.

          5                 MR. PRINCIPE: -- The City Health

          6  Department was, through contract with the State

          7  Health Department, assigned the authority to oversee

          8  this rule and they actually are the regulator for

          9  this rule so --

         10                 CHAIRPERSON GENNARO: The City DOH?

         11                 MR. PRINCIPE: -- Yeah, City DOH.  We

         12  also report to the state as well but the City has

         13  the responsibility to ensure that the City, DEP

         14  complies with the rule.  So all information, all

         15  results goes to the City Health Department.

         16                 CHAIRPERSON GENNARO: Okay.  I have

         17  an, this is a prepared question that I'll read.  The

         18  DEP stated in it's letter to me that it, December

         19  15th, 2004, that "in the past DEP provided

         20  notification to the City Department of Health of all

         21  results exceeding a first draw concentration of 15

         22  micrograms of liter, per liter of lead or 15

         23  micrograms per liter of lead for one minute or five

         24  minute flush samples."

         25                 DEP further stated that "this program
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          2  of notification was stopped several years ago and

          3  that in April of this year, DEP requested a meeting

          4  with the DOH to restart this notification program"

          5  and in July provided the Department, meaning, I

          6  guess, the Department of Health, with a list of

          7  residences exceeding the above limits.  So that

          8  also, kind of, begs to question of why did the DOH,

          9  who were getting, once upon a time, were interested,

         10  as they well should be, and you know, what did they

         11  do with the information and why was this

         12  notification program stopped several years ago and I

         13  guess, what prompted, you know, DEP to start to urge

         14  the Department to take more notice of these readings

         15  that were, you know, above the action level and to

         16  the best of your knowledge, what did DOH do with

         17  these readings when they got them originally?  Why

         18  did they stop being interested and what are they

         19  doing with them now, now that once again they are

         20  getting them?

         21                 Presumably they would prompt some

         22  sort of action on their part.  They should care

         23  about this.

         24                 MR. PRINCIPE: Well, I'm --

         25                 CHAIRPERSON GENNARO: They didn't care
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          2  enough to come but, you know, okay.

          3                 MR. PRINCIPE: I'm not exactly sure

          4  why the information, there was this gap in exchange

          5  of information during that period and we recognize

          6  that as a gap and we've corrected that.

          7                 CHAIRPERSON GENNARO: Good for you.

          8                 MR. PRINCIPE: So, now all the

          9  information whether it's voluntary data through the

         10  residential testing or through our compliance data

         11  goes to the City Health Department and the State

         12  Health Department.  The intent of that is if there

         13  are elevated levels at certain homes, it becomes,

         14  now, it focuses, it's not strictly a regulatory

         15  compliance issue --

         16                 CHAIRPERSON GENNARO: Right.

         17                 MR. PRINCIPE: -- It's rule --

         18                 CHAIRPERSON GENNARO: Yes, it's a

         19  health issue.

         20                 MR. PRINCIPE: -- But it becomes more

         21  of a health issue --

         22                 CHAIRPERSON GENNARO: It's a health

         23  issue.

         24                 MR. PRINCIPE: -- That then the City

         25  Health Department can make a determination as to
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          2  what it is needs to be done and so, we're glad that

          3  we're moving, you know, we have that back in place

          4  now and we're working as through all of this.

          5  Through the sampling plan, the service line

          6  replacement plan, public notification, we have a

          7  good relationship with City Health and we see it,

          8  you know, sort of, evolving over the next year, you

          9  know, to develop a more solid program in that area.

         10                 CHAIRPERSON GENNARO: Do you have any

         11  knowledge that upon receipt of this information that

         12  they take action of any kind? Do you have any

         13  knowledge of what they may or may not do when

         14  notified that a specific residence has a level of

         15  lead in their water beyond the federal actionable

         16  level?  Do you know if they actually do anything?

         17  Again, it's almost -- they should be here to answer

         18  for themselves but you know, in their absence, I got

         19  you.

         20                 MR. PRINCIPE: In terms of what we

         21  know, there is some issues in terms of regulatory

         22  authority, legal responsibility in terms of who

         23  actually, DEP or the State Health, City Health

         24  Department, what the role is in terms of dealing

         25  with landlords and tenant relationships so maybe
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          2  Mark you want to comment on what we've been doing in

          3  that area.

          4                 MR. HOFFER: I think we're starting a

          5  series of conversations, Mr. Chairman, because

          6  you're right on the mark that we've got to

          7  coordinate with them and thinking needs to be

          8  started about this whole issue.  But I don't want

          9  you to think that there's been disinterest.  City

         10  Health has been talking to us.  I know they're

         11  looking at whatever tools they have in their tool

         12  box because they're regulatory authority is

         13  different than ours.  It's health focused and their

         14  codes are different than ours.

         15                 I'm not expert enough in their laws

         16  to tell you what they can or cannot do but I know

         17  it's an issue that they are looking at.  We're glad

         18  they're doing that and we'd like to work with them

         19  in tandem because we think there's an expertise they

         20  bring to the table.  We think there's an expertise

         21  we bring to the table.

         22                 Quite frankly, that's why we

         23  restarted the conversations earlier this year and we

         24  think, you know, that two sets of heads looking at

         25  this are better than one set of heads looking at it
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          2  so we think you're right.  We think a good approach

          3  can be developed with the two agencies working in

          4  partnership and we intend to do everything to foster

          5  that.

          6                 CHAIRPERSON GENNARO: Thank you.

          7  Thank you. Although not to the play the cynic, I

          8  gotta believe if they had a real good story, they

          9  would have been here to tell it.  But thank you,

         10  thank you for all -- thank you for trying to field

         11  the health related questions.

         12                 Now with regard to the voluntary

         13  program, which you spoke about before and I spoke

         14  about before, as someone who has participated in it,

         15  what kind of outreach is done for that program? For

         16  example, I mean, I took advantage of it because at

         17  the time that I took advantage of it, I was the

         18  analyst for the Environmental Committee so I, kind

         19  of, knew of it and took advantage of it but how

         20  would one come to know of this or what vectors do

         21  you use to get this information out?  And also, how

         22  many people on an annual basis would avail

         23  themselves of this program?

         24                 MR. PRINCIPE: Well, usually -- well,

         25  to answer your first question, this pamphlet that I
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          2  mentioned eludes to the program and we've not only

          3  sent this to all of our customers but we're at --

          4                 CHAIRPERSON GENNARO: All the

          5  customers get that?

          6                 MR. PRINCIPE: -- Yeah, 800,000.

          7                 CHAIRPERSON GENNARO: So everybody

          8  gets that? Everybody gets a booklet saying --

          9                 MR. PRINCIPE: -- It's protecting you

         10  and your family from lead.

         11                 CHAIRPERSON GENNARO: Does it -- how

         12  often is it --?

         13                 MR. PRINCIPE: Well, under the public

         14  notification program that kicks in, basically as a

         15  result of the non- compliance, you know, the recent

         16  issue with --

         17                 CHAIRPERSON GENNARO: Oh, I see.

         18                 MR. PRINCIPE: -- Right.  You -- the

         19  two things are the lead service line replacement

         20  program and a public notification program.

         21                 CHAIRPERSON GENNARO: Oh, I see.

         22                 MR. PRINCIPE: So this as a result of

         23  the public notification program, we've mailed this

         24  to all our customers. It's, we're having our radio

         25  and television PSAs.  It'll be in the newspapers and
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          2  it's also in the annual statement we issue.  The

          3  consumer confidence report that goes out every year.

          4    We have it in there as well.  So there's quite a

          5  bit of outreach.  I think as part of our program

          6  moving forward on the lead service line replacement,

          7  once we identify all of those, this would be

          8  something we want to make sure we get to everyone

          9  whose got a lead service line as well so we'll be

         10  looking at that although they should get it if

         11  they're, as part of the 800,000 customer base.

         12                 CHAIRPERSON GENNARO: Right, right,

         13  right.  That'll, but -- that hasn't been mailed out

         14  to all 800,000, like going back a couple of years or

         15  more like on a regular basis or anything like that?

         16                 MR. PRINCIPE: It should go with the

         17  water bill --

         18                 CHAIRPERSON GENNARO: Oh, it has been?

         19                 MR. PRINCIPE: -- The water billing

         20  that we do, they'll get that.  One of the gaps is,

         21  you have multi- family homes so you can mail it to

         22  one or an apartment building.  You can mail it to

         23  that, the owner of that apartment building.  It may

         24  not get it to all the tenants and that's one area,

         25  you know, we're trying, you know, through television
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          2  and --

          3                 CHAIRPERSON GENNARO: Oh, I see.  I

          4  see.

          5                 MR. PRINCIPE: -- And advertising,

          6  we'll try to get to them as well.

          7                 CHAIRPERSON GENNARO: Sure, sure.

          8                 MR. PRINCIPE: Yeah, the kids.

          9                 CHAIRPERSON GENNARO: I'm going to

         10  have the Counsel to the Committee, Donna DeCostanzo,

         11  who is probably got a better handle on this question

         12  that I do, actually go on the record and ask this

         13  question.

         14                 COUNSEL DECOSTANZO: The question is

         15  just basically, if you receive, if you have a sample

         16  where the lead results are basically above the

         17  action level in a multiple family dwelling, do you

         18  notify everybody in that dwelling or you just notify

         19  the person who submitted the sample of the results?

         20                 MR. PRINCIPE: Right now, it's just

         21  the person that submitted the sample and that's

         22  something we've been discussing with the City Health

         23  Department in terms of how to deal with that

         24  situation to get the result to the landlord and then

         25  to actually get it out to the rest of the tenants in
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          2  the building.

          3                 CHAIRPERSON GENNARO: And I guess to

          4   -- one thing that comes to mind in all of the

          5  actions that the Council's taken in the last year or

          6  year and a half or so with regard to, you know, big

          7  lead issue of lead paint, lead dust, and all that.

          8                 It's is certainly -- there are areas

          9  of the City that have been identified as the lead

         10  belt I guess you might say and where children in

         11  those communities would be at higher risk for lead

         12  exposure and I'm wondering that as this plan evolves

         13  because the children in those areas of the City

         14  would have a higher probability of being exposed to

         15  lead in the first place, whether or not special

         16  efforts might be taken to focus efforts in those

         17  areas just by virtue of the fact that they'd be

         18  getting lead from other vectors and how do we, you

         19  know, speak to that?  Kind of like a geographic, you

         20  know, focus to relieve those areas of the City that

         21  have, you know, lead exposures from other sources.

         22                 MR. PRINCIPE: Other than water, in

         23  terms of --?

         24                 CHAIRPERSON GENNARO: Certainly with

         25  water, I mean, I think that logic being that if
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          2  there are sections of the City where the children

          3  might already be at risk from, you know, lead

          4  exposures from other than water.  We have to,

          5  perhaps, redouble our efforts to make sure that

          6  they're not getting any other additional lead

          7  exposure from their water by virtue of the fact that

          8  they may be getting it, you know, from lead paint or

          9  lead or they have cultures where they would be using

         10  certain types of dishware or whatever with the

         11  glazes contain lead and so on and a special focus

         12  for those areas of the City where for one reason or

         13  another, you know, lead just may be sort of part of

         14  the fabric --

         15                 MR. PRINCIPE: Right and that's really

         16  something that's within of the purview of the City

         17  Department of Health and we've, they have a special

         18  unit that deals with lead exposure and we've been in

         19  contact with them in terms of -- you're right, you

         20  need to frame the total exposure.  What is it?  From

         21  water.  What is it?  From dust, soil, paint,

         22  etcetera and how does that all factor in?  And

         23  that's part of moving forward in working with City

         24  Health, how we'll target those particular

         25  populations you're speaking of.  I mean, one of the
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          2  parts of our lead service line replacement plan, in

          3  terms of prioritization, is looking at those service

          4  lines that go to daycare centers and working with

          5  the Department of Ed, which I understand has a

          6  program of their own to deal with lead in schools --

          7                 CHAIRPERSON GENNARO: Right.  Yes.

          8                 MR. PRINCIPE: -- And just to

          9  coordinate our effort along with theirs.

         10                 CHAIRPERSON GENNARO: And my final

         11  question before I turn it over to Council Member

         12  Vallone, who has a question now, when you want to

         13  meet with the Health Department, do they meet with

         14  you or is it just me that they don't want to talk

         15  to?  How does that work?  But you're okay with them.

         16                 MR. PRINCIPE: I'm okay.

         17                 CHAIRPERSON GENNARO: You can get them

         18  on the phone. You can meet with them face to face.

         19  You know what they look like. Okay, good.  I

         20  certainly hope to meet them someday.  Okay.  Thank

         21  you very much for your comprehensive testimony and

         22  for your dedicated efforts.  I mean, I'm just -- oh

         23  yeah, before I turn it over to Peter, I just wanted

         24  to thank you at the close of my questioning and I'm

         25  very happy to recognize my good friend and
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          2  colleague, Peter Vallone.

          3                 COUNCIL MEMBER VALLONE: Thank you,

          4  Mr. Chair.  I did not have a question until I heard

          5  questioning from our able Counsel, Donna DeCostanzo.

          6  Your answers troubled me.  If somebody who lives in

          7  a six family building requests an analysis and that

          8  comes back as being contaminated with lead, did you

          9  just testify that you do not notify the rest of the

         10  building and only notify the person who gave you the

         11  sample?

         12                 MR. PRINCIPE: Yes, I did.

         13                 COUNCIL MEMBER VALLONE: Well, other

         14  than the Department of Health and the Department of

         15  Environmental Protection, whose duty would it be to

         16  protect those citizens in that house --

         17                 MR. PRINCIPE: Well, --

         18                 COUNCIL MEMBER VALLONE: -- Or that

         19  apartment building?

         20                 MR. PRINCIPE: -- We actually, I

         21  should say we do notify the City Department of

         22  Health as well, of that particular sample instance

         23  so it's not just DEP.  We notify the resident who

         24  had the test result and we notify the City

         25  Department of Health --

                                                            73

          1  COMMITTEE ON ENVIRONMENTAL PROTECTION

          2                 COUNCIL MEMBER VALLONE: Are you aware

          3  as to whether or not the City Department of Health

          4  notifies the other tenants in that building?

          5                 MR. PRINCIPE: I don't believe they do

          6  it at this time.  As I mentioned to Councilman

          7  Gennaro, the, we realize that this is an area that

          8  needs to be addressed and we're working with them at

          9  this point to work, to put in place a system where

         10  the landlord and hopefully, the rest of the tenants

         11  in that building, you know, will be notified.

         12                 COUNCIL MEMBER VALLONE: I deal with

         13  the police department all the time and there are

         14  some huge problems there which take years to

         15  implement solutions to like developing a back up

         16  system to 911 and things like that but this one

         17  seems pretty simple.  Notifying the rest of the

         18  members of a building when, when they may be

         19  drinking poisoned water.

         20                 I would suggest that you work that

         21  out as soon as possible and I would ask our Chair to

         22  follow up on that.  Mr. Chair, I'm sorry, I'd ask

         23  you to follow up on that in the near future to find

         24  out whether or not this problem's been rectified

         25  because as we sit here, people may be drinking
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          2  water, poisoned water, that the City knows about and

          3  yet has not alerted the tenants to and that's what,

          4  that's one of the reasons why the City pays so much

          5  money in lawsuits and we can't let that happen.

          6                 CHAIRPERSON GENNARO: You gotta

          7  believe that this the tendency is to believe that

          8  the reason for the Department of Health's absence

          9  today is besides because they didn't want to field

         10  questions like that and so, your point is well

         11  taken, Council Member Vallone.  I've already had a

         12  side conversation with Donna after she asked that

         13  question to do that and thank you for driving it

         14  home even more, even more clearly and I believe

         15  Council Member Jennings has a question and I believe

         16  Bill DeBlasio has a question as well.  Council

         17  Member Jennings.

         18                 COUNCIL MEMBER JENNINGS: I just want

         19  to follow up on a question from Mr. Vallone

         20  regarding the notifications to just the person that

         21  requested the sample, especially in a multiple

         22  dwelling.  There might be some rationale somewhere

         23  that's not privy to us why you don't notify the

         24  whole building but at least, I think the owner, the

         25  person whose paying the bills should at least be
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          2  notified.

          3                 That should have been, that just

          4  should be automatic and not really the, throw it

          5  back on the Department of Health but DEP.  I mean,

          6  the, you know, the building owner, if I was the

          7  building owner and someone requested for a sample of

          8  the water and you got back a sample that's high

          9  lead.  I would expect, as the owner who's paying the

         10  bill for sewer and for the taxes, that you would at

         11  least let me know that someone made that request and

         12  what the result is.  I think that's very, very

         13  reasonable and it should be implemented immediately.

         14

         15                 MR. PRINCIPE: We'll proceed with that

         16  and you know, we take it seriously.  We'll look at

         17  this.

         18                 CHAIRPERSON GENNARO: Thank you,

         19  Council Member Jennings.  Council Member DeBlasio.

         20                 COUNCIL MEMBER DEBLASIO: Thank you,

         21  Mr. Chairman. Mr. Chairman, first of all thank you

         22  for holding this hearing and drawing more attention

         23  to an issue that obviously deserves more attention.

         24  It's the kind of thing that can end up getting

         25  missed by the public if someone doesn't sound the
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          2  call a little more so I appreciate you doing this.

          3                 I want to also follow up on Council

          4  Member Vallone's point which I appreciate very

          5  deeply because I've been constantly frustrated with

          6  many agencies of government not going the extra mile

          7  in terms of treating citizens like they are adults

          8  and deserve information and deserve an opportunity

          9  to, you know, help solve their own problems.  The

         10  first thing that comes to mind is if other folks in

         11  the building knew, they would be therefore empowered

         12  to get water filters or whatever technology might be

         13  available and I don't even know if that would be

         14  appropriate in this case.  I'm just giving you an

         15  example that they would be empowered to find their

         16  own solutions in the mean time while the City found

         17  it's way to a larger solution.  Even more so, they

         18  would be empowered if they chose not to live in that

         19  circumstance to know that they had a problem and if

         20  they wanted to move elsewhere, they would be given

         21  that information.

         22                 Councilman Vallone's point about

         23  lawsuits is well taken. I also would say, just on

         24  the individual rights level, I would think it would

         25  be in the City's interest to give people information
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          2  so they can make their own choices and also

          3  hopefully choices where they can protect themselves

          4  from the -- so I really would strongly urge you to

          5  push to see that we make that change. Thank you.

          6                 CHAIRPERSON GENNARO: Thank you,

          7  Councilman DeBlasio. Okay, that's all the questions

          8  that we have for you today.  Thanks for being here

          9  once again and appreciate all of your efforts and

         10  you know, say hi to the Department of Health for me

         11  next time you talk to them.

         12                 MR. PRINCIPE: Thank you.

         13                 CHAIRPERSON GENNARO: Our next witness

         14  is Eric Goldstein from the Natural Resources Defense

         15  Council.

         16                 COUNSEL TO COMMITTEE: Please raise

         17  your right hand. In the testimony that you are about

         18  to give, do you swear or affirm to tell the truth,

         19  the whole truth and nothing but the truth?

         20                 MR. GOLDSTEIN: I do.

         21                 COUNSEL TO COMMITTEE: Thank you.

         22                 COUNCIL MEMBER JENNINGS: We're going

         23  to wait for the Chairman to come back.

         24                 MR. GOLDSTEIN: Okay, Council Member

         25  Jennings.
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          2                 CHAIRPERSON GENNARO: Eric, thanks

          3  very much for being here.  I understand that Donna's

          4  already sworn you in.  It's always a pleasure to

          5  have you here before us and to work with you as we

          6  often do in many different areas and we thank you

          7  for being here and for giving us your wise advise

          8  and views so thank you.  If you could state your

          9  name for the record and proceed with your testimony.

         10                 MR. GOLDSTEIN: Thank you, Mr.

         11  Chairman.  My name is Eric Goldstein.  I'm an

         12  attorney with Natural Resources Defense Council.

         13  I'd like to thank the Chair for calling this

         14  important hearing and for your leadership on this

         15  and other drinking water protection and

         16  environmental issues and good afternoon, as well, to

         17  Council Member Jennings.

         18                 NRDC has obtained the data that

         19  formed the basis for the news accounts that lead to

         20  the publicity surrounding the New York City Lead and

         21  Tap Water Program in recent months and we're happy

         22  to share some of our findings and conclusions with

         23  you.

         24                 First, let us say that the problem of

         25  compliance with the Federal Lead and Tap Water
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          2  Standard and the reporting specific elements of that

          3  program have been historic in nature and shared by

          4  many communities.  In the NRDC review of the New

          5  York City data has found no evidence to date that

          6  the failure to submit required data was done with

          7  any intent to deceive state or federal oversight

          8  agencies.

          9                 Second, it's important to note that

         10  the overall picture with respect to lead and tap

         11  water in New York City has been improving over the

         12  past decade.  As the DEP has just noted, lead and

         13  tap water levels were as high as 50 parts per

         14  billion before this program, the Lead and Copper

         15  Rule, was implemented and has declined somewhere to

         16  around 15 parts per billion and hopefully even less.

         17    Having said that, the federal rules do require

         18  that all collected data be submitted to oversight

         19  agencies and that clearly wasn't done, at least

         20  until 2004 and it's essential that DEP go the extra

         21  mile in avoiding the appearance that it has anything

         22  to hide and needs to go the extra mile to ensure

         23  that what had been a culture of secrecy at the

         24  agency is no longer continued.

         25                 It's also true that despite the
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          2  compliance, at least in the past year with the rule

          3  that in New York City, it's unacceptable that any

          4  child be exposed to potentially harmful levels of

          5  lead from tap water.  In New York City, it's the

          6  most vulnerable youngsters who are exposed to lead

          7  from other sources who are most at risk and who this

          8  drinking water program is designed to protect.  In

          9  New York City, in 2003, nearly 3,500 children were

         10  still identified as having troublesome blood lead

         11  levels and in a recent report that the City DOH has

         12  just released, they stated that the percentage of

         13  children with elevated blood levels, not connected

         14  with lead and paint, has gone up from 25 percent to

         15  32 percent over the past eight years.

         16                 In other words, according to DOH, a

         17  third of the children in New York City who have undo

         18  blood lead levels, elevated blood lead levels, they

         19  have not been able to find a link between those

         20  blood lead levels and lead in paint which, of

         21  course, is the number one source.  So what that

         22  suggests is that it's important to identify and

         23  ferret out all of these other sources and take

         24  action to reduce those exposures.

         25                 Very briefly, the 1991 U.S. EPA Lead
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          2  and Copper Rule was promulgated and set an action

          3  level designed to measure drinking water levels at

          4  the consumer tap and if ten percent of the tap water

          5  samples exceeded the 15 parts per billion standard,

          6  that triggered the regulatory actions, primarily

          7  corrosion control and corrosion reduction measures.

          8  When the rule took effect in New York City, the 90

          9  percent level for tap water was as high as 55 parts

         10  per billion, as you've heard.  Since New York City

         11  tap water was exceeding the action level, it was

         12  required to add corrosion inhibitors which it has

         13  done and began adding calcium orthophosphate in 1992

         14  and the tap water levels have declined considerably

         15  since then.

         16                 Federal regulations also require that

         17  samples of lead be monitored as part of a compliance

         18  sampling program and under this section of a very

         19  complicated federal scheme, the City is required to

         20  take at least 100 samples of tap water every six

         21  months from a pool of households that are served by

         22  lead pipes or copper pipes with lead solder and by

         23  lead service lines.  Now all of those samples are

         24  first draw water.  The regulations envision that

         25  cities like New York would take 100 samples,
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          2  calculate the 90th percentile and submit the data.

          3                 Now what the City DEP had

          4  historically done and other cities have done this as

          5  well, was take more than 100 samples but only submit

          6  the minimum number of samples to the state

          7  regulators.  In this case, the actual number, as

          8  you've heard, was 107.  The failure to submit all of

          9  the compliance samples that it collected is what

         10  triggered the recent EPA and federal investigations

         11  in the State Health Department action.

         12                 NRDC has reviewed all of the data,

         13  both the data originally submitted as compliance

         14  sampling and the data not submitted and here's what

         15  we found.  If you look at the submitted compliance

         16  data turned over to the state from 2000 through

         17  2004, it showed that New York City tap water levels

         18  at or just below the action level of 15 parts per

         19  billion but if one combined the compliance data and

         20  the additional test data, the 90th percentile would

         21  have been slightly exceeded in 2000 through 2002.

         22                 However, for 2003 when you combine

         23  the compliance data that was submitted by the City

         24  with the additional pool sample data, the City's tap

         25  water level would not have exceeded the 15 parts per
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          2  billion and we're delighted to see that the 2004

          3  data confirms that trend.  In other words, last year

          4  according to what DEP has testified this morning,

          5  both the historic 107 sites, the compliance data

          6  plus the extra pool sites when added together and

          7  averaged out would not have exceeded the 90th

          8  percentile, 15 parts per billion and so this is

          9  indeed good news.

         10                 However, even assuming the City's

         11  overall compliance with this 15 parts per billion

         12  action level for the 90th percentile, that does not

         13  end the entire issue of concern of lead in drinking

         14  water although it does seem to indicate compliance

         15  with this particular federal rule.  The data, in

         16  total, indicate that there may still be an

         17  unacceptable risk to a very small percentage but

         18  significant in the important percentage of

         19  households in New York City.

         20                 As you know, the City also collects

         21  tap water levels of lead from households whose

         22  residents request to participate in a voluntary tap

         23  water testing program.  From 2000 to 2004, there

         24  were more than 6,100 monitoring tests conducted

         25  under this program. At least according to the data
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          2  that we reviewed.  Approximately, 6.7 percent of

          3  those households had first draw water above the 15

          4  parts per billion and perhaps a third of those

          5  households also had levels of about 15 parts per

          6  billion or more after a one or two minute flush of

          7  their taps.

          8                 So, we conclude based on that data

          9  and that may not be the whole data, that roughly two

         10  percent of the households participating in the

         11  voluntary testing program, may have worrisome,

         12  persistent levels of lead above the action level.

         13  Now that doesn't necessarily mean that all of New

         14  York City's households, two percent of all of New

         15  York City's households have troublesome lead levels

         16  because those who participated in the voluntary

         17  program may have had reason or cause for concern

         18  about what's going on in their own homes or

         19  apartments.  But there is clearly some small number

         20  of households in New York City where lead tap water

         21  levels exceed the action level.

         22                 Not a problem for strict compliance

         23  with the federal program but a concern if you're

         24  concerned about people getting lead exposure and

         25  this is especially true in households where there
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          2  may be lead exposure from other sources and so it

          3  needs to be addressed.

          4                 We have two recommendations that go

          5  above and beyond the requirements of the Lead and

          6  Copper Rule which is designed for the corrosion

          7  control program and remember, as you've heard today,

          8  the corrosion control program seems to be working

          9  pretty well.

         10                 First, we recommend a serious

         11  expansion of the voluntary 311 lead and tap water

         12  testing program.  This should be done in conjunction

         13  with the Department of Health, we're disappointed

         14  they're not here today, as part of a high visibility

         15  public education campaign and it should be a

         16  targeted campaign focused especially on households

         17  where preschool children live in the ten districts

         18  that account for the majority of lead poisoning

         19  cases in New York City.

         20                 Second, we recommend that DEP

         21  initiate a targeted program for implementation of

         22  lead control measures or installation of lead

         23  treatment devices in these households where elevated

         24  lead levels have been found after a second round of

         25  testing whether the households have been identified
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          2  as part of the compliance program or the voluntary

          3  testing program.

          4                 The City's efforts should not end

          5  simply with notification that there has been a

          6  elevated blood tap water level found.  If the City

          7  wants to meet it's goal and it's a good goal of

          8  eliminating childhood lead poisoning by 2010, the

          9  City needs to be more aggressive in ferreting out

         10  problems of lead in tap water and addressing them

         11  aggressively where they're found to exist.

         12                 The goal of the federal program for

         13  corrosion control that has been the focus of this

         14  hearing is 90 percent compliance.  New York City's

         15  goal of eliminating lead poisoning by 2010, requires

         16  working towards 100 percent compliance and as I

         17  indicated, that requires a more aggressive program

         18  to expand the participants in the voluntary testing

         19  program and affirmative actions by New York DEP and

         20  DOH to help residents address those problems when

         21  they're identified as persistent problems.

         22                 Thank you for your attention and the

         23  attention you've focused on this issue.

         24                 CHAIRPERSON GENNARO: Thank you, Eric.

         25    Yes, I had a similar impetus in how do we sort of
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          2  go beyond just the mandates of the federals on a

          3  system- wide approach and try to identify those

          4  homes where we want to work on an individual basis

          5  to sort of reduce those kinds of lead exposures and

          6  we very much want to work with you to figure out how

          7  we could do that, whether it's legislative or

          8  otherwise.  We're already in response to the

          9  question about the notification of others and

         10  multiple residences if one residence has an elevated

         11  level of lead in the water, what do we do with the

         12  rest of the people in the building?  How do we

         13  notify them and how do we take action?

         14                 I think we should qualify and

         15  quantify exactly what approaches we want to take

         16  beyond the federal mandate and the federal program

         17  to, you know, speak to these issues that, you know,

         18  you and I and the good folks at DEP want to do as

         19  well so we should get together to figure out how we

         20  approach this legislatively or how we do that.

         21                 MR. GOLDSTEIN: We'd be delighted to

         22  work with you on that.  We also have one other

         23  suggestion along those lines.

         24                 CHAIRPERSON GENNARO: Sure.

         25                 MR. GOLDSTEIN: The City Department of
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          2  Health and Mental Hygiene, as I indicated, has just

          3  released a draft, New York City Comprehensive Lead

          4  Poisoning Prevention Plan, it's called and that, as

          5  that plan is now subject to public comment and as

          6  that plan is finalized or before that plan is

          7  finalized, it might make sense if there were a joint

          8  hearing held by this Committee and by the Health

          9  Committee to go over this plan in detail and

         10  particularly since it does mention DEP and the Lead

         11  and Tap Water Program, to find some way --

         12                 CHAIRPERSON GENNARO: In the report it

         13  does, it mentions the lead and tap water and this --

         14                 MR. GOLDSTEIN: -- Very briefly, it

         15  says generally that yes, this is a potential

         16  additional source of lead exposures and we, at the

         17  Department of Health, intend to work with City DEP-

         18                 CHAIRPERSON GENNARO: I see.

         19                 MR. GOLDSTEIN: -- To address the

         20  issue which is great but it's four sentences and it

         21  needs to be flushed out and perhaps a hearing on

         22  that before this plan is finalized jointly with

         23  Council Member Quinn might be one way of putting

         24  some of the spotlight on the Health Department to

         25  get them to see how they'll cooperate with DEP and
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          2  really make them, this an effective program.

          3                 CHAIRPERSON GENNARO: We have another

          4  witness it seems.  Okay.  Okay.  Yes --

          5                 MR. GOLDSTEIN: I think that's my cue

          6  to scadoo.

          7                 CHAIRPERSON GENNARO: Well, I wanted

          8  to thank you. That sounds like a good suggestion.

          9  I'll take it up with Chairperson Quinn and

         10  certainly, we all see that the answer is robust

         11  collaboration between DEP and DOH and that may be a

         12  great way to get exactly that but we do want to talk

         13  to you about, you know --

         14                 MR. GOLDSTEIN: Good and that should

         15  not overshadow the progress this program has made

         16  over --

         17                 CHAIRPERSON GENNARO: Absolutely.

         18                 MR. GOLDSTEIN: -- The last decade but

         19  a lots been done and there's more to do.

         20                 CHAIRPERSON GENNARO: Good to see that

         21  bar chart, you know, continue to go down and so

         22  Eric, thanks --

         23                 MR. GOLDSTEIN: Thank you, Mr.

         24  Chairman.

         25                 CHAIRPERSON GENNARO: --  And it's
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          2  always a pleasure to have you here.  Well, with no

          3  one else wishing to be heard that will conclude our

          4  hearing.  Let me thank those who came to testify and

          5  those who came to listen to the hearing to thank you

          6  for your interest in this issue.  There'll be more

          7  to follow on this and with no one else wishing to be

          8  heard this hearing is adjourned.

          9                 (Hearing concluded at 12:22 p.m.)
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          2              CERTIFICATION

          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, DENISE ANDERSON, do hereby certify

         10  that the foregoing is a true and accurate transcript

         11  of the within proceeding.

         12                 I further certify that I am not

         13  related to any of the parties to this action by

         14  blood or marriage, and that I am in no way

         15  interested in the outcome of this matter.

         16                 IN WITNESS WHEREOF, I have hereunto

         17  set my hand this 13th day of January 2005.
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          2             C E R T I F I C A T I O N

          3
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          8

          9            I, DENISE ANDERSON, do hereby certify the

         10  aforesaid to be a true and accurate copy of the

         11  transcription of the audio tapes of this hearing.
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