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Today, the Committees on Environmental Protection and Consumer Affairs will hold a joint oversight hearing on the jurisdiction and operation of the Environmental Control Board (“ECB”). Expected to testify are representatives of the ECB as well as groups that frequently appear before the ECB for violation adjudication.                                                                                                   

CREATION AND JURISDICTION OF THE ECB                                                                    
The ECB is an administrative tribunal adjudicating diverse violations of the City's Administrative Code and Charter.  Section 1404 of the Charter empowers the ECB to promulgate internal regulations to ensure compliance.  Presently, the ECB's jurisdiction includes the broad range of sanitation, vendor and significant environmental concerns, such as air, water and noise pollution, serious health and safety concerns regulated by the building code and the fire prevention codes.
                                                                                                          
                                          
In 1971, the ECB was chartered solely to provide relief to the overburdened criminal courts by offering an alternative forum to adjudicate cases involving violations of air and noise pollution regulations.  The ECB was intended as an efficient way to resolve these cases.  Additionally, the ECB’s authority to impose civil penalties served as further incentive to thwart recidivism.  The system was designed with a clear distinction between the inspectors responsible for issuing violations and the hearing officers evaluating the evidence presented, and proved exceedingly successful.                                                                                                                                                               
In the late 1970s, a budget crisis forced the City to amend the mechanism employed to address “quality of life” issues.  Faced with a reduced sanitation work force, the City adopted legislation transferring the burden of street cleaning to individual property owners.
  Accordingly, the Department of Sanitation (“DOS”) was authorized to issue violations to land holders who failed to adequately maintain the street immediately adjacent to their property.  As a result, the responsibility for adjudicating these violations was granted to the ECB.
  Of all agencies presently issuing violations returnable before the ECB, the DOS remains responsible for writing the most of any issuing agency, over 470,000 tickets in Fiscal Year 2002.
                                                                             
The ECB's jurisdiction was expanded again in the 1980s to include adjudication of fines issued pursuant to the fire, building and air asbestos code violations.
 In fiscal year 2002, these classes of violations accounted for approximately 75,000 cases.
  Recently, the ECB's jurisdiction was again enlarged to include hearing violations of Title 19 of the Administrative Code, addressing fines issued by the Department of Transportation. The Title 19 violations accounted for an additional 29,000 violations in Fiscal 2002.  In total, the ECB’s current calendar exceeds 650,000 cases.

Presently, the ECB’s jurisdiction encompasses the following subject matters: 
                                

(a) the cleanliness of the streets; 
(b) the disposal of wastes;
(c) the provision of a pure, wholesome and adequate supply of water;
(d) the prevention of air, water and noise pollution;
(e) the regulation of street peddling;
(f) the prevention of fire and danger to life and property therefrom which are within the jurisdiction of the fire department and which the fire commissioner shall designate by rule or regulation;
(g) the construction, alteration, maintenance, use, occupancy, safety, sanitary condition, mechanical equipment and inspection of buildings or structures and the regulation, inspection and testing of wiring and appliances for electric light, heat and power in or on buildings or structures in the city which are within the jurisdiction of the department of buildings or the department of ports and trade and which the commissioner of buildings or the commissioner of ports and trade shall designate by rule or regulation;
(h) the response to emergencies caused by releases or threatened releases of hazardous substances;

(i) the use and regulation of all property subject to the jurisdiction of the department of parks and recreation;

(j) the reporting of information relating to the amount, location and nature of hazardous substances, and the labeling of hazardous substances;
(k) the construction, maintenance and repair and obstruction or closure of public roads, streets, highways, parkways, bridges and tunnels which are within the jurisdiction of the department of transportation and the department of information technology and telecommunications;

(1) the use and regulation of all property subject to the jurisdiction of the department of ports and trade;

(m) the defacement of property;
 and
(n) landmarks and historic districts within the jurisdiction of the landmarks preservation commission.

Accordingly, the ECB presently has jurisdiction over violations of the:
· Sanitation Code

· Sanitation Asbestos Code and Rules

· Medical Waste Code and Rules

· Waste Transfer Station Rules

· NYC Market Code and Rules

· Parks Department Rules

· Air Code and Rules

· Noise Control Code and Rules

· Water Code and Rules

· Sewer Code and Rules

· Fire Prevention Code and Rules

· Building Code and Rules

· Health Code

· Canine Waste

· General and Food Vending Code and Rules

· Environmental Conservation Law

· Vehicle and Traffic Law

· Transportation Code and Rules

· Lead Abatement

· Hazardous Materials Law and Rules

· Community Right to Know Law and Rules

· Recycling Rules

· Installation of Telephone Laws and Rules

The ECB receives Notices of Violation (“NOVs”) from 8 issuing agencies. These City agencies include the Department of Consumer Affairs,
 Department of Environmental Protection,
 Department of Sanitation, Department of Transportation, Department of Health,
 Department of Buildings, the Fire Department and the Parks Department.  In addition to ECB’s adjudication responsibilities for conducting hearings and reviewing appeals, ECB mails penalty payment notices to respondents and attempts to collect payments. Penalties vary depending upon the specific violation, ranging from $25 for minor violations (such as a property owner failing to maintain a clean sidewalk) to $25,000 for serious violations (such as an unlicensed individual transporting asbestos-containing material).  Penalties must be paid unless the violation is dismissed at the hearing stage.
  

ECB PENALTIES

Pursuant to the provisions of the New York City Administrative Code and Charter, specific  violations prescribe a range of fines which may be imposed by the ECB.  For instance, the Administrative Code grants the ECB the authority to impose a range of civil penalties for air pollution violations as set forth in a published table of civil fines.
  

The ECB has concluded that this language, as well as similar text within the Administrative Code and City Charter, empowers the ECB to set minimum penalties that are higher than those set in the statute, providing that said penalties fall within the range prescribed by the Code or Charter.  Accordingly, the ECB hearing officer is apparently given no discretion to impose the fine based upon the particular circumstances of the violation.  Rather, according to the ECB, the hearing officer’s role is strictly to determine whether a violation exists, and if so, apply the penalty recommended by the ECB.      

New York City Charter §1404 sets forth the powers and jurisdiction of the ECB.  Despite its nomenclature, the ECB is not empowered with authority to manage city-wide environmental concerns.  Rather, the ECB is the administrative tribunal of the Department of Environmental Protection (“DEP”), qualified to adjudicate violations of local air, noise, health and sanitation laws.  Although originally chartered expressly to hear air and noise pollution cases, the ECB’s hearing authority has expanded enormously over the last 30 years; it presently adjudicates fines issued from eleven distinct New York City agencies.
                                                                                                        
On July 17, 2003, the ECB raised the minimum monetary penalties to be imposed on all violations within its jurisdiction.  City licensed food vendors were particularly affected by this increase, as several potential vending fines were raised from $250 to $1000.  Subsequently, a class action lawsuit was brought by, and on the behalf of, these city food vendors.  The action, commenced pursuant to the New York City Administrative Procedure Act (“CAPA”),
 alleged that the ECB failed to hold public hearings on the penalty increases.  Accordingly, the action sought to declare the increased fines void and to enjoin the ECB from increasing penalties without public notice.                                                                                                                          
                   
The plaintiffs argued that CAPA requires that any city agency, before promulgating rules and regulations, provide the public an opportunity to comment in writing and at public hearings.  The plaintiffs alleged that the ECB is an agency within the scope of CAPA and that the ECB’s fine schedule was a rule pursuant to New York City Charter § 1041(5).  Accordingly, the plaintiffs argued that the ECB breached New York City law.  

The ECB contended that it had been internally setting fees, within the limitations of the Administrative Code and Charter, almost since its inception and therefore, its conduct did not constitute a new rule requiring public notice.  However, in a September 2004 ruling by the Manhattan Supreme Court, Justice Carol Edmead found the plaintiff’s argument persuasive and struck down the ECB’s violation schedule as applied to food vendors.  Further, Justice Edmead deemed the ECB’s internal process of scheduling penalties “unreasonable, unfair and clearly undemocratic.” Accordingly, the judge ordered a preliminary injunction against the ECB prohibiting application of the new fines and denial of licenses due to outstanding fines based upon the new fee schedule. 
                                     
  
COMPOSITION OF THE ECB
The ECB is composed of thirteen members, including seven ex-officio members.  The Board includes the Commissioner of the DEP, who serves as the Chairperson, the Commissioners of Sanitation, Buildings, Fire, Consumer Affairs, Police and Health Departments.  Additionally, the panel includes six public citizen members appointed by the Mayor and confirmed by the City Council.  Five of the citizen members are required to have expertise in one of the following areas: real estate, small business, air pollution, noise pollution and water pollution.
 

 ECB HEARING PROCESS 

Persons or entities that have received summonses for the specified violations are entitled to a hearing before the ECB.  Respondents may appear at the hearing represented by legal counsel or any authorized agent who can present the respondent's defense to the charges made by the City.
  In addition to its headquarters in Corona, Queens, ECB has full-time hearings offices in Manhattan, Brooklyn, and Jamaica, Queens, and part-time hearings offices in the Bronx and Staten Island.  The Hearing Division of ECB pays Administrative Law Judges, also termed hearing officers, to conduct proceedings to determine whether there is evidence to support the City's allegations of a code violation against the respondent.                                                                                                        
Service upon the respondent of the NOV meets the prima facie burden that the respondent committed the particular violation, or violations.  On the return date, the summons may be dismissed if the issuing agency, or officer, failed to correctly cite the section of law or rule violated, the date, time and location of the alleged offense, properly identify the respondent or provide sufficient details of the offense to support the allegations.  Additionally, the violation must be accompanied by an affidavit of service or the ECB lacks jurisdiction over the case.                                                                                                                   
Assuming the issuing agent offers a properly drafted summons and affidavit of service, the hearing officer will then consider testimony and documentary evidence from the respondent challenging the NOV.  Subsequently, the hearing officer will issue a determination based upon the evidence presented.  In the event that the hearing officer finds that the summons was properly issued, he or she imposes the Board-approved civil penalty for the cited infraction.  If the hearing officer determines that the summons was erroneously issued and no violation existed, the NOV will be dismissed.                                                                                                                                      

The ECB permits hearings by mail, similar to New York City’s Parking Violation Bureau.  In such cases, the respondent does not appear personally, but provides a written affidavit and supporting documents to challenge the issuing agency's allegation of violation.  Obviously, choosing this option waives the respondent’s right to cross-examine the issuing officer.
                                                                                                                 
The hearing officer’s decision may be appealed by writing to the Environmental Control Board's Appeals Unit within 30 days from receipt of the hearing officer’s decision and order. Appeals are conducted by mail without any further personal appearances. Respondents who appeal hearing decisions are required to pay the penalty pending the review of the appeal.  In response to an appeal, the ECB board will review all evidence offered at the original hearing and uphold or overturn the hearing officer’s decision.  The decision of the Board can then be appealed to State Supreme Court.
                
                                                                                                                 
ECB PROCEDURES FOR COLLECTING FINES                                                                
Approximately 70 percent of the total cases heard by the ECB are resolved satisfactorily and the violation is either dismissed or paid.  In Fiscal Year 2002, the ECB collected approximately $45 million in fines from resolved cases.  All money collected by the ECB is deposited into the City's general fund.                                                                                                                    
Roughly 30 percent of cases remain unresolved.  For those violations that have not been paid, dismissed, or appealed, the ECB will mail at least two request-for-payment notices.  If payment is not timely received, generally between 90 and 120 days from date of default, the case is docketed in civil court as a judgment valid for eight years.  After being docketed in civil court, the matter is referred to the Department of Finance (“DOF”) for collection.  However, after the violations have been forwarded to the DOF for final-stage collection proceedings, the respondent may enter into a settlement agreement with ECB to clear their violations.                                                                        
In Fiscal year 2002, docketed cases totaled penalties amounting to approximately $113 million.  Despite these efforts, the total value of all outstanding ECB fines is approximately $634 million.
                                                                                                                              
ENFORCEMENT                                                                                                                            
The DOF administers and enforces New York City business, property, and excise tax laws; collects these taxes; educates the public about its rights and responsibilities in order to promote voluntary compliance; responds to requests from the public for information and assistance; and protects the confidentiality of tax returns. DOF also collects parking ticket fines, provides a forum for contesting these fines, and handles the final-stage collection efforts on ECB cases.                                                                                                                             
The ECB makes the initial efforts to collect penalties for NOVs.  After providing a forum for contesting these NOVs and mailing at least two request-for-payment notices to the respondents, the ECB forwards the cases to DOF for final penalty collection efforts.  DOF has handled final-stage collection efforts on ECB cases since July 1996.                                                                                                                           
Upon the receipt of ECB cases on a computer tape, DOF procedures require a computer-system-generated mailing of at least one notice requesting payment, followed by an effort to contact the respondent by phone, an attempt to identify the respondent’s assets, and a referral, if appropriate, to the DOF legal affairs unit. Depending on the nature of the case, the legal affairs unit then either initiates an execution of the judgment by the Sheriff’s Office or a docketing of the case in court by the City Law Department.  In Fiscal Year 2001, DOF collected about $1.9 million in revenue on ECB cases. The DOF collections unit for ECB cases consists of five full-time employees.  However, a recent Comptroller’s audit has discovered that ineffective collection proceedings has resulted in almost $634 million in uncollected revenue to date.
                                     

ECB STATISTICS
   
      

	Type
	FY 2001
	FY2002
	FY2003
	FY 2004

	Case Input (Violations Issued)
	642,619
	649,791
	660,828
	594,634

	Number of Decisions
	176,434
	168,533
	201,365
	181,896

	Revenue Collected (000)
	$42,446
	$49,218
	$54,663
	$63,825

	Case Resolution Rate
	68.3%
	68.6%
	72.4%
	75.6%

	Average Yield per Violation Issued
	$69.93
	$75.74
	$82.72
	$107.33



According to the FY 2004 Mayor’s Management Report (MMR), in fiscal year 2004, 594,634 ECB Notices of Violations were issued, which was less than the previous three fiscal years.  ECB rendered 181,896 decisions where the NOV was in dispute, and collected $63,825,000 in revenue.  In comparison, in fiscal year 2001, 642,619 NOVs were issued and ECB rendered 176,434 decisions – collecting $42,446 in revenue.  Despite this apparently positive growth in revenue, ECB only collected on 29 percent ($42 million out of a total of $146 million) owed in ECB violations in FY 2001.  Moreover, as is discussed below, although ECB forwarded almost $104 million in uncollected violations in FY 2001, DOF was able to collect only about $1.9 million in revenue on ECB cases that year – or 2 percent of the total value. 

 
Between 1996 and 2001, DOF collected only $8 million total on ECB cases that had been forwarded to DOF.  The audit also found that DOF’s collections unit for ECB cases consists of only five full-time employees.
  

Because of coordination problems between ECB and DOF, technical issues, staffing shortages, and a failure to look towards aggressive collection strategies, the Comptroller’s Office Audit estimated that New York City has failed to collect on $634 million in ECB violations.  Through enhanced revenue collection efforts by DOF itself or through the use of such efforts as well as the use of outside collection agencies for older cases, the Comptroller estimated that the City could collect anywhere between $23 and $26 million – and while such an amount represents a one-time revenue stream, the enhancements would continue to produce added revenue for the City since approximately 30% of ECB cases go unresolved each year and are therefore forwarded to DOF.

[image: image2.png]



COMPTROLLER’S AUDIT                                                                                                                          
On June 25, 2002, the Comptroller of New York City released the results of an audit of the effectiveness of DOF’s collection efforts on ECB cases and reviewed whether DOF is referring or selling older ECB cases to private collection agencies as was recommended in its January 25, 2000 report.  The 2000 report also recommended that ECB and DOF prepare a written agreement delineating each agency’s responsibilities for collecting ECB case penalties and that DOF provide reports to ECB on the results of DOF collection efforts. The audit report followed up on the recommendations and reviewed the DOF penalty collection efforts on ECB cases collectible during Fiscal Year 2001.                                                                                                                                                                    
The Comptroller determined that that the DOF made almost no effort to collect hundreds of millions of dollars in outstanding penalties.  The Comptroller further concluded that the DOF has made minimal collection efforts on a large proportion of its ECB cases, estimating that an enhanced collection effort could help the City collect $26.2 million in additional revenue.
                                                     
Additionally, despite the Comptroller’s 2000 recommendation that the DOF "develop and implement a plan to refer and/or sell these [older ECB] cases to private collection agencies," the DOF has failed to do so.  The DOF has included a provision in contracts being awarded to support its Parking Violations Bureau and tax warrant collection efforts that would permit DOF to also refer "other judgments" to the contractors.  A contract that is awarded specifically for the collection of older ECB cases would likely be much more successful in improving the City’s ECB case collection efforts. Alternatively, DOF could sell these older cases to a collection agency for a lump sum.

RECOMMENDATIONS

In the Comptroller’s January 2000 audit on ECB and DOF’s collection processes, the Comptroller recommended, “developing and implementing a plan to refer and/or sell these [older ECB] cases to private collection agencies.” However, by the time of the Comptroller’s follow up audit in June 2002, DOF had not awarded an ECB-case-specific contract on older cases to a private collection agency.  And, while DOF included a provision in contracts being awarded to support its Parking Violations Bureau and tax warrant collection efforts that permits DOF to also refer “other judgments” to the contractors, the Comptroller concluded that, “ the provision is clearly peripheral to the main purpose of these contracts and does not specifically refer to ECB cases. A contract that is awarded specifically for the collection of older ECB cases would likely be much more successful in improving the City’s ECB case collection efforts. Alternatively, DOF could sell these older cases to a collection agency for a lump sum.”  Even after accounting for a 20 percent commission rate for private contractors, it is estimated that the City could collect almost $13 million in older BARAMIS and AVPS cases (see column 4 in above table) by contracting out these overdue fines. 

DOF’S RESPONSE TO THE COMPTROLLER’S AUDIT

The Comptroller’s office received a written response from DOF on June 7, 2002 to its draft audit.  In its response, DOF stated that it “agree[s] with the draft audit’s main conclusion that the collection rate on ECB debt has been unacceptably low.” DOF also stated that “the draft contains useful observations and recommendations that will help Finance improve its efforts to collect delinquent ECB debt” and that it “agree[s] with most of the draft audit’s specific recommendations.” However, citing “the poor quality of ECB debt,” DOF questioned the Comptroller’s estimate that $26.2 million could be collected through an enhanced DOF collection effort on these cases.” 

ISSUES AND CONCERNS                                                                                                                           
As previously noted, the Committees on Environmental Protection and Consumer Affairs will consider the issues set forth herein.  Specifically, the Committees will consider the method by which the ECB determines its fee schedules and whether that method is consistent with the intent of the City Council and related laws, the additional responsibilities delegated to the ECB since its inception, the efficiency and effectiveness of the present management and operations, the ECB’s ability to enforce penalties, as well as potential alternatives to the ECB, including establishing additional adjudicatory bodies of limited jurisdiction, renaming the ECB with a designation appropriate to its current administrative functions, or expanding the jurisdiction of  the Office of Administrative Trials and Hearing (“OATH”). 

OATH                                                                                                                                                          
OATH has functioned since 1979 as a central tribunal with the authority to conduct administrative hearings for any agency, board or commission of the city.  OATH was established by Executive Order No. 32 in 1979, to improve the administrative hearing system serving city government.  OATH was meant to function as an independent agency of government so that its judges would not be unduly influenced by the prosecutor or petitioning agency.

  
OATH was made a Charter agency in 1988, as part of the Charter revisions which enacted the City Administrative Procedure Act (CAPA).  Among CAPA's primary reforms was the adoption of minimum standards for the conduct of administrative hearings and the establishment of OATH as the city's presumptive independent tribunal.  Charter section 1048 states that OATH "shall conduct adjudicatory hearings for all agencies of the city, unless otherwise provided for by executive order, rule, law or collective bargaining agreements.”

Thus, the Charter envisions a broad and remedial mandate for OATH, as confirmed by the Report of the Charter Revision Commission, Vol. 2 at p. 103 (April 1989):

 
The purpose of formalizing OATH in the charter is to establish an independent adjudicative body that can be a resource to agencies in conducting their adjudications, while at the same time establishing an independent structure outside of the agency to provide an unbiased assessment of the matters to be adjudicated.

Results of Comptroller’s 2002 Audit
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