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Oversight – NYCHA’s CM/Build Program and Section 3; Measuring Success.

I. Introduction

Today the Subcommittee on Public Housing, chaired by Diana Reyna, will conduct its second oversight hearing on the City’s implementation of Section 3 of the Housing and Urban Development Act
and the new Contract Manager Build Program (CM/Build Program) administered by the New York City Housing Authority (NYCHA). The Subcommittee held its first hearing on these topics on June 17, 2004. The purpose of Section 3 of the Housing and Urban Development Act (Section 3) is to “ensure that the employment and other economic opportunities generated by Federal financial assistance for housing and community development programs shall, to the greatest extent feasible, be directed toward low- and very low-income persons, particularly those who are recipients of government assistance for housing,”
 and to “business concerns (discussed below) which provide economic opportunities to low- and very low-income persons (emphasis added).”
 Section 3 is thus a vital federal procurement policy that can help many disadvantaged individuals obtain meaningful employment if there is proper compliance by local governments and contractors. Today’s hearing will, therefore, serve to explore the extent to which the City’s two housing agencies, the Department of Housing Preservation and Development (HPD) and NYCHA are complying with the requirements of Section 3. 

Today’s hearing will also serve to explore and analyze the benefits and downfalls of NYCHA’s CM/Build Program and its pre-apprenticeship component/program (discussed below) in relation to compliance with Section 3, and to inquire as to the current delay in the commencement of construction work on most or all of the current CM/Build projects. This delay in construction work on NYCHA’s major capital projects is evidenced by a re-release of four requests for proposals (RFPs) for subcontractors (as discussed below).
  Thus, the Subcommittee intends also to explore today the issue as to why NYCHA, through its Construction Managers (CMs), re-issued the RFPs, all of which required responses from prospective bidders by December 13, 2004, whether there was an adequate amount of responses to select responsible bidders, and whether such bidders were in fact selected.

It must be noted that at the prior hearing held by the Subcommittee, NYCHA testified that they had selected five CMs, which included: URS Corp.; LiRo Engineering and Construction Corp (LiRo); M.A. Angeliades/Hudson Meridian Construction Corp.; PMS Construction Managements Corp. (PMS); and Tetra Tech Inc.
 However, as discussed in further detail below, since the prior hearing on June 17, 2004, NYCHA disqualified URS Corp. as a CM and LiRo apparently assumed URS Corp.’s contract, with such disqualification taking place in early October of 2004.
 Thus, it is the Subcommittee’s understanding that there are currently four CMs that will oversee $445 million worth of capital construction work for NYCHA,
 and that all four CMs have had to re-release RFPs for subcontractors.
 The Subcommittee has also recently learned that NYCHA is intending to release new RFPs for an additional four to five CMs that will oversee hundreds of millions of dollars more in capital construction work as a result of the City’s recent $600 million dollar bond issuance. 
The stated purpose of NYCHA’s CM/Build program is to “improve the quality and timeliness of major construction projects…and provide long-term job opportunities for NYCHA residents.”
 The CM/Build program was originally estimated to enable 300 public housing residents, over the course of three years, to learn skilled trades through a pre-apprenticeship program and, after completion, enter a state-approved apprenticeship program (see below). The CM/Build program was also implemented to help guard against a history of NYCHA contractor’s non-compliance with federal and state prevailing wage law requirements.
 Due to the City’s new bond issuance, the Subcommittee is eager to question NYCHA as to the additional number of residents who will be able to participate in and learn skilled trades as a result of an expansion of the CM/Build Program. Furthermore, the Subcommittee has recently learned that NYCHA has awarded the contract for the pre-apprenticeship program to Construction Skills, 2000, Inc (also know as “CS2K”). CS2K is “a non profit corporation formed to address training and employment issues for the future workforce of New York City’s building and construction industry.”
 As of today, however, the contract for the pre-apprenticeship program has yet to be signed and executed by NYCHA and CS2K, thereby upholding commencement of the program.

NYCHA provides affordable housing to nearly 420,000 authorized low- and moderate-income residents in 345 housing developments with approximately 181,000 apartments in the five boroughs. A report released in February of 2004 found that over 50% of African American males aged 16-64 in New York City were unemployed,
 and this same devastating statistic held true for the African American male residents of public housing when that report was released.
  Therefore, today’s hearing is particularly important, in light of this report and in light of the federally mandated Community Service Requirement for Public Housing residents and the estimated 70,000 to 80,000 residents who are not exempt from performing the requirement mainly because they are not employed.

II. Section 3 of the Housing and Urban Development Act

Section 3 of the Housing and Urban Development Act of 1968 (Act) was amended in 1992 when Congress required the Unites States Department of Housing and Urban Development (HUD) to promulgate regulations to implement Section 3. HUD promulgated such regulations (interim rule) in 1995, which are found at 24 CFR Part 135. The Act and regulations spell out a scheme of preferences for hiring and the awarding of contracts on HUD-assisted construction projects and all funding for public housing to be directed to residents of public housing and low- and very-low income persons residing in the area where the HUD-assisted public works project is located.

A. Section 3 Covered Assistance


Section 3 applies to the “training, employment, contracting and other economic opportunities arising from the expenditure of public housing assistance,” including assistance for development, operations and modernization.
 Section 3 applies also to housing and community development assistance,
 including Section 8 assistance and other housing assistance (not administered by the Assistant Secretary of HUD), and community development assistance that is used for major housing rehabilitation (including the abatement of lead based paint hazards); housing construction and other public construction.
 There is no threshold amount for public housing assistance regardless of the amount of the contract or subcontract. However, Section 3 applies only to housing and community development assistance when the amount of assistance is $200,000.00 for recipients and $100,000 for contractors and subcontractors.
 Furthermore, Section 3’s requirements apply to the “entire project or activity that is funded with Section 3 covered assistance, regardless of whether the Section 3 activity is fully or partially funded with Section 3 covered assistance.”

B. Safe Harbor Goals for Meeting the Greatest Extent Feasible Requirement


Section 3 regulations contain two separate safe harbor provisions for federally assisted public housing programs and for other HUD programs covered by Section 3, which serve to meet the “greatest extent feasible” requirement.
 For public housing programs, NYCHA and its contractors may demonstrate compliance if Section 3 residents
 comprise “30 percent of the aggregate number of new hires (emphasis added).”
 For other HUD programs, recipients, such as HPD and its contractors, may demonstrate compliance “by committing to employ section 3 residents as 10 percent of the aggregate number of new hires” and in some cases, 30 percent. 
‘
 

With respect to Section 3 business concerns (discussed in further detail below), compliance with Section 3 can be satisfied if, “1) At least 10 percent of the total dollar amount of all section 3 covered contracts for building trades work for maintenance, repair, modernization or development of public or Indian housing, or for building trades work arising in connection with housing rehabilitation, housing construction and other public construction; and 2) At least three percent of the total dollar amount of all other section 3 covered contracts (emphasis added),” are awarded to Section 3 business concerns.
’


C. Priority of Order for Section 3 Residents

Section 3 contains an order of priority for the hiring of Section 3 residents and the awarding of contracts to Section 3 business concerns. For public housing programs, the priority for Section 3 residents is as follows: (i) Residents of the housing development or developments for which the section 3 covered assistance is expended (category 1 residents); (ii) Residents of other housing developments managed by the housing authority (HA) that is expending the section 3 covered housing assistance (category 2 residents); (iii) Participants in HUD Youthbuild programs being carried out in the metropolitan area (or nonmetropolitan county) in which the section 3 covered assistance is expended (category 3 residents); and (iv) Other section 3 residents.
For housing and community development programs, the priority for hiring section 3 residents is as follows: (i) Section 3 residents residing in the service area or neighborhood in which the section 3 covered project is located (collectively, referred to as category 1 residents); and (ii) Participants in HUD Youthbuild programs (category 2 residents); (iii) Where the section 3 project is assisted under the Stewart B. McKinney Homeless Assistance Act (42 U.S.C. 11301 et seq.), homeless persons residing in the service area or neighborhood in which the section 3 covered project is located shall be given the highest priority; and (iv) Other section 3 residents.

D. Priority of Order for Section 3 Business Concerns 

The order of priority for awarding contracts to Section 3 business concerns with respect to public housing programs is as follows: (i) Business concerns that are 51 percent or more owned by residents of the housing development or developments for which the section 3 covered assistance is expended, or whose full-time, permanent workforce includes 30 percent of such individuals as employees (category 1 businesses); (ii) Business concerns that are 51 percent or more owned by residents of other housing developments or developments managed by the HA that is expending the section 3 covered assistance, or whose full-time, permanent workforce includes 30 percent of such persons as employees (category 2 businesses); or (iii) HUD Youthbuild programs being carried out in the metropolitan area (or nonmetropolitan county) in which the section 3 covered assistance is expended (category 3 businesses); (iv) Business concerns that are 51 percent or more owned by section 3 residents, or whose permanent, full-time workforce includes no less than 30 percent of section 3 residents (category 4 businesses), or that subcontract in excess of 25 percent of the total amount of subcontracts to business concerns identified above as category 1 or category 2 businesses.

With respect to housing and community development programs, “priority consideration is given to: (i) Section 3 business concerns that provide economic opportunities for section 3 residents in the service area or neighborhood in which the section 3 covered project is located (category 1 businesses); (ii) Certain applicants …selected to carry out HUD Youthbuild programs (category 2 businesses); and (iii) Other section 3 business concerns.”

III. HPD’s Compliance with Section 3


There still is currently no information as to HPD’s compliance with Section 3. HPD refused to attend the prior oversight hearing held by the Subcommittee, claiming that Section 3 did not apply to HPD because it did not meet the threshold requirements (as discussed above), i.e., that Section 3 applies only to housing and community assistance, other than public housing, when the amount of assistance is $200,000 for recipients and $100,000 for contractors and subcontractors. The Subcommittee continues to believe that Section 3 applies to HPD because this agency receives millions of dollars from HUD through the Federal HOME Investment Partnership Program (HOME) and a significant portion of these funds are used by HPD for rehabilitation of its in rem housing stock. Furthermore, the 2005 Proposed Consolidated Plan indicates that HPD will receive $128.6 million dollars in federal HOME funds in calendar year 2005. Moreover, it is the Subcommittee’s understanding that HPD does, in fact, include Section 3 clauses in applicable construction contracts. Therefore, the Subcommittee, again, looks forward to exploring the issue as to whether HPD is complying with the requirements of Section 3 at today’s hearing.  
IV. NYCHA’s Compliance with Section 3


NYCHA has sought to comply with the requirements of Section 3, and is showing a concerted effort through the new CM/Build Program, however advocates have claimed that enforcement has been extremely lax (see discussion below under 2001 hearing). Since 1995, it is estimated that approximately 6000 residents have been hired through NYCHA’s Section 3 program and, from July 2001 to July 2003, there have been 909 such new hires.
 During 2003, 256 residents were hired through NYCHA’s Section 3 program. While there is no information as to the duration of these jobs, NYCHA’s Chairman, Tino Hernandez has testified that most new hires have been menial unskilled jobs and have lasted only for the length of the construction project.
 NYCHA also has reported that nearly one third of its current workforce, or 4,000 NYCHA employees, are residents of its developments.
 Although NYCHA does insert Section 3 clauses in applicable construction contracts that include a required Section 3 hiring plan that must be filled out, there is still little information with respect to the extent to which NYCHA currently enforces these clauses. Anecdotally, many advocates continue to believe that the majority of NYCHA residents are not aware of Section 3 or the CM/Build program. Thus, the Subcommittee continues to believe there must be more outreach to NYCHA residents with respect to the CM/Build Program and oversight by this Subcommittee to ensure enforcement of Section 3. 
V. NYCHA’s CM/Build Program
A. CM/Build Program Contracts

The Construction Management Build Program, otherwise know as CM/Build, is a pilot program administered by NYCHA and was first initiated in 2003 due to pressure from advocates and trade unions. On May 11, 2004, NYCHA Chairman Tino Hernandez testified before the Housing and Buildings Committee that, “under the new Construction Management/Build Program, NYCHA [had] approved five contracts to private construction companies for $445 million, which will oversee major construction modernization work at NYCHA developments with the goal of improving the quality and timeliness of the work. To ensure jobs for residents, subcontractors must provide for a number of full apprenticeships for [NYCHA] residents.” 
  At the time, the $445 million represented approximately half of NYCHA’s capital expenditures over the next three years, however, as discussed above, NYCHA now intends to release RFPs for four to five new CMs as a result of the City’s $600 million bond issuance for the rehabilitation of NYCHA’s aging infrastructure. At today’s hearing, the Subcommittee intends on questioning NYCHA as to the exact amount of additional funding that will be allocated to the CM/Build Program as a result of the bond issue.  

The CM/Build contracts require the CMs and/or their subcontractors to participate in a state approved apprenticeship program. Moreover, the C/M Build contracts require that one apprenticeship slot be provided for NYCHA residents for “every $2 million dollars in aggregate construction funding…to the CM/Builder.”
 Such residents must, however, first complete the pre-apprenticeship program (PA Program). (As stated above, the PA Program does not formally exist yet because, although NYCHA has awarded the contract to CS2K, as of today the contract has yet to be signed and executed.) The PA Program was originally estimated to cost $1.5 million at $5,000 per resident,
 with an estimated total of 300 residents graduating after three years. The pre-apprenticeship course is estimated to last 15-20 weeks,
 while most apprenticeship programs last three to four years.

 
B. Pre-Apprenticeship Program and its RFP


The RFP for the PA Program was released by NYCHA, as well as the four remaining pre-qualification bid packages by NYCHA’s four current CMs, on June 8, 2004. The bidders conference for the PA Program was held on July 13, 2004, and as mentioned above, NYCHA has awarded the contract to CS2K, but this contract has yet to be signed and executed. 

The RFP for the PA Program had originally called for approximately 100 residents to be trained per year for three years with an option of two additional years, with a minimum of 300 residents graduating and then placed in apprenticeship programs.
 The PA Program is intended to provide residents with soft and hard skills to prepare them for apprenticeship programs, most of which require a general equivalency diploma. According to the RFP, bidders must have knowledge of the “apprenticeship program selection process as governed by the New York State Department of Labor (DOL)” and must be able to coordinate with the CMs to obtain waivers from DOL to ensure direct enrollment into apprenticeship programs.
 The winning bidder’s (or, rather CS2K’s) main responsibilities will include recruitment, assessment, minimal education, PA program training and apprenticeship program placement.
 Moreover, bidders must have been able to leverage one quarter of the cost of the PA program “through non-NYCHA funding.”
 Thus, NYCHA intended to pay for three quarters of the PA program’s funding, or an estimated $1.125 million and the winning bidder would be required to raise approximately $375,000 in donations. The RFP also required quarterly status reports with any necessary recommendations concerning the PA program and a final report after completion of the program.

VI. 2001 Council Hearing


On April 26 2001, the Housing and Buildings Committee jointly with the Contracts Committee held an oversight hearing, entitled, “Are NYCHA’s Contract Estimates Sufficient to Pay Prevailing Wages And is the Payment of Prevailing Wages Being Enforced.” This hearing also heard testimony and a lengthy discussion concerning compliance by NYCHA and its contractors’ with Section 3. Most of the testimony from the hearing showed that there was very little compliance with both Section 3 and prevailing wage law requirements.


Many examples of non-compliance with Section 3 were brought to light. One college research group from Columbia, in consultation with MYF/Legal Services, testified about a study they performed. This research group had a PowerPoint presentation that detailed their study of nine NYCHA construction contracts (while this group initiated a freedom of information law (FOIL) request against NYCHA for all of their construction contracts) and showed on each contract how the Section 3 hiring plan was incomplete, unsigned, or not even filled out. In addition, the study showed that all of the nine contracts were awarded to non-compliant contractors. There was also a mutual theme at the hearing where Council Members and advocates called upon NYCHA to implement a pre-apprenticeship program.

VII. June 17, 2004 Subcommittee Hearing Summary


The general theme at the first oversight hearing on Section 3 and NYCHA’s new CM/Build Program held by the Subcommittee was the issue of creating an independent oversight body to monitor the CM/Build Program and its yet to be established PA Program. In their testimony, representatives of NYCHA refused this request and indicated that NYCHA was a governmental body with its own capabilities of oversight and was unwilling to give up its authority of monitoring contractors.

At the hearing, there was testimony both in favor and against NYCHA’s CM/Build Program. Those who testified in favor stressed the importance of establishing an independent oversight body made up of the key stakeholders, comprised of housing advocates, union representatives and the Subcommittee on Public Housing, in order to monitor the CM/Build Program and its PA program so that if and when problems occur, they could be quickly attended to and resolved due to the expertise held by the key stakeholders. 

The testimony against the creation of the CM/Build Program also stressed the importance of outside monitoring, but to guard against issues such as fraud and corruption because NYCHA is essentially giving away a large part of its own monitoring capabilities to private CMs, even though the CMs are agents of NYCHA. There was also testimony against the CM/Build Program by union officials representing many in-house construction workers of NYCHA. Such testimony indicated that NYCHA would be wasting taxpayer money by privatizing its construction process with the belief that the CM/Build Program will end up costing more money because NYCHA’s in-house construction workers could do the same job for millions of dollars cheaper than if the construction projects were given to private CM firms. Such testimony indicated that in-house construction workers have the necessary expertise and that over $100,000 million dollars could be wasted by NYCHA within approximately 10 years. 

VIII. Conclusion


The Subcommittee believes the CM/Build Program is a step in the right direction but it is only a start and, if successful, should be greatly expanded. Although the Subcommittee is pleased to learn that NYCHA is now intending to expand the CM/Build Program as a result of the City’s new $600 million dollar bond issuance, the ongoing delay with the beginning of construction work under the CM/Build Program and the fact that the contract for the PA program, although awarded, has yet to be signed and executed, are particularly troubling issues for the Subcommittee. Considering the 70,000 to 80,000 NYCHA residents who will have to perform the Community Service Requirement and the above mentioned study which showed that over 50% of African American males aged 16 to 64 residing in public housing are unemployed, the Subcommittee believes it is essential that the PA program be expanded at a rate to accommodate this population as quickly as possible. The issue of transparency also remains an extremely important factor, and the Subcommittee continues to hold the view that NYCHA should share information on a regular basis about the performance of the C/M Build program with the Subcommittee and key stakeholders. Such a reporting mechanism will allow all stakeholders to identify the Programs’ strengths and weaknesses and devise ways to improve both Programs and employ more residents. Today’s hearing will also serve as an important venue for elected officials, public housing residents, labor, and community representatives to hold NYCHA and other City agencies accountable for improving the process of Section 3 resident hiring, enforcing prevailing wage laws and procuring construction work from responsible contractors.

�See 12 USCA 1701u; See also 24 CFR Part 135.
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� All four RFPs have the same information with respect to the fact the RFPs were re-released by the four current NYCHA CMs. This information is available on NYCHA’s website at � HYPERLINK "http://www.nyc.gov/html/nycha/html/rfpmain.html" ��http://www.nyc.gov/html/nycha/html/rfpmain.html�, and was last accessed on February 8, 2005. 


� See testimony by Joe Farro, NYCHA’s Deputy General Manager of Capital Projects and Development, before the Subcommittee on Public Housing’s hearing, “Local Implementation of Section 3 of the Housing and Urban Development Act of 1968 and NYCHA’s C/M Build Program,” held on June 17, 2004, at page 53 of the hearing transcript. 
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� “Housing and community development assistance means any financial assistance provided or otherwise made available through a HUD housing or community development program through any grant, loan, loan guarantee, cooperative agreement, or contract, and includes community development funds in the form of community development block grants, and loans guaranteed under section 108 of the Housing and Community Development Act of 1974, as amended. Housing and community development assistance does not include financial assistance provided through a contract of insurance or guaranty. (Emphasis added).” See 24 CFR 135.5
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� Section 3 resident means: (1) A public housing resident; or (2) An individual who resides in the metropolitan area or nonmetropolitan county in which the section 3 covered assistance is expended, and who is: (i) A low-income person… or (ii) A very low-income person…” See 24 CFR 135.5


� See 24 CFR 135.30
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� As discussed below, it is believed that many contractors do not commit to any new hires on Section 3 covered contracts, even though they bring new workers to the construction site.


� See 24 CFR 135.30


� Section 3 covered contract means a contract or subcontract (including a professional service contract) awarded by a recipient or contractor for work generated by the expenditure of section 3 covered assistance, or for work arising in connection with a section 3 covered project. "Section 3 covered contracts" do not include contracts awarded under HUD's procurement program, which are governed by the Federal Acquisition Regulation System (See 48 CFR, Chapter 1). "Section 3 covered contracts" also do not include contracts for the purchase of supplies and materials. However, whenever a contract for materials includes the installation of the materials, the contract constitutes a section 3 covered contract. For example, a contract for the purchase and installation of a furnace would be a section 3 covered contract because the contract is for work (i.e., the installation of the furnace) and thus is covered by section 3. See 24 CFR 135.5�
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