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OVERSIGHT: “Part II:  NYCHA’s Administrative Hearing Process and Judicial Proceedings.” 

I.
INTRODUCTION

On Tuesday, February 26, 2008, the Subcommittee on Public Housing, chaired by Council Member Rosie Mendez, will hold an oversight hearing on the New York City Housing Authority (hereinafter “NYCHA” or the “Authority”), entitled: “Part II: NYCHA’s Administrative Hearing Process and Judicial Proceedings.” 
 An initial hearing was held on this topic on January 23, 2008.  The Subcommittee is holding this additional hearing to obtain further testimony from NYCHA, advocates and residents, as it became apparent at the first hearing that there remained many questions and concerns about the method, frequency and manner by which the Authority’s administrative hearing process and judicial proceedings are conducted, and whether such proceedings afford appropriate protections for tenants who may be in danger of losing their housing. Invited to testify at today’s hearing are representatives of NYCHA, residents, legal service providers, advocates, and other interested parties.
II.  New York City Housing Authority Background

NYCHA provides low and moderate-income housing and is the largest public housing authority in North America, with 343 developments containing 2,653 buildings spread throughout the City.
  Nearly 410,000 authorized residents live in almost 180,000 apartments. These numbers represent 8.4% of the City’s rental apartments and 5.1% of the City’s population.
  The majority of developments are almost evenly distributed in Manhattan (with 103), Brooklyn (with 100) and the Bronx (with 98), while Queens has 26 developments and Staten Island has 10.
  As of October 2007, there were about 125,000 families on the waiting list for conventional public housing as well as an additional 160,000 families on the wait list for housing through the Section 8 program.
  The various developments are funded by allocations from the Federal, State and City governments.
  

Most families that live in NYCHA public housing pay no more than 30% of their family income for rent.  The average family income for NYCHA tenants is approximately $21,520 and the average rent is $350 per month.
  Over one-third of the heads of households are senior citizens and 42 NYCHA developments are for seniors only.
  Further, NYCHA reports that “14% of its families are on public assistance,” and “Social Security, SSI, a pension, Veteran’s benefits” or a similar program “support 41.7% of the families.”
  Working families are said to account for “44.3% of families.”
  Approximately 38.5% of NYCHA residents consist of persons under the age of 21, and about 32% are minors under the age of 18.
 

III.  NYCHA’s Administrative Hearing Process


As a result of litigation challenging the criteria and procedures used by NYCHA to terminate the lease of tenants residing on NYCHA-owned property, the Authority must adhere to the procedures required under the opinion of the United States Court of Appeals for the Second Circuit and the action of the United States District Court for the Southern District of New York in the case of Escalera, et al v. New York City Housing Authority, and consent decree and the consent judgments of the United States District Court for the Southern District of New York in the cases of Joseph Tyson Sr. v. New York City Housing Authority and Myrdes Randolph v. New York City Housing Authority.
  Consequently, in order to evict a tenant from his/her home, the Authority must inform and allow a tenant the opportunity to respond to allegations of misconduct. A resident’s tenancy can be terminated in an administrative proceeding for any of the following reasons: (i) non-desirability;
 (ii) breach of rules and regulations;
 (iii) chronic breach of rules and regulations;
 (iv) chronic delinquency in the payment of rent;
 (v) non-verifiable income;
 (vi) assignment or transfer of possession;
 and (vii) misrepresentation.

The administrative termination process begins informally with a project manager or representative meeting with the resident to discuss the alleged problem and when possible to propose remedial action.
  If remedial action by the manager fails, or the manager believes that terminating a resident’s tenancy is appropriate, such manager submits the tenant’s file along with his/her recommendations to the Tenancy Administrator for review and action.
  The Tenancy Administrator, after evaluating and finding that a basis for termination of tenancy proceedings exists, refers such file to the Authority’s Law Department for preparation of Notice of Charges.
 

The Notice of Charges sets a hearing date before a Hearing Officer designated by the Authority, states the charges against the tenant, the facts underlying the charges and informs the tenant of the right to bring witnesses and to appear with counsel.
  The Notice also requests that the tenant answer the charges and alert the Authority about his/her intention to attend the hearing, in writing, at least five days prior to the date set for the hearing.
  Such notices usually include a copy of NYCHA’s Termination Procedures which is a four-page single spaced document that details the steps of the administrative proceeding.  All administrative hearings are held at the Authority’s central office at 250 Broadway in lower Manhattan.  On the hearing date, except in the most serious cases, a NYCHA representative usually seeks to settle matters by stipulation.
  

Generally, the stipulations contain provisions allowing for the continuation of the resident’s tenancy provided that the tenant agrees to certain conditions such as probation, permanent exclusion of an offending family member and the right to inspect the premises.
  If a tenant does not agree to enter into a stipulation of settlement, a hearing is held wherein NYCHA is represented by an attorney. Tenants often appear at such administrative hearings without counsel. At the hearing, the tenant has the right to object to evidence and cross-examine NYCHA’s witnesses as well as offer a rebuttal case, including proof of mitigating circumstances.
  

Following the hearing, the Hearing Officer renders a decision that is reviewed and subject to the approval of NYCHA’s board.  In reviewing the decision, the Board is required to rely only upon the record in assessing whether the decision of the Hearing Officer is “contrary to applicable federal, state or local law, HUD regulations, requirements of the Annual Contributions Contracts between HUD and the Authority, or violates Authority procedures by reason of procedural irregularity.”
  The Board has 10 days from the date of the Hearing Officer’s decision to alert the tenant that such decision is under review and thereafter is required to make its determination within “a reasonable time.”
  If a decision by a Hearing Officer or the Authority finds in favor of terminating the resident’s tenancy, the tenant will generally have three options: (i) to voluntarily vacate his/her apartment; (ii) challenge such determination through an Article 78 proceeding in Supreme Court within four months of the date of determination; or (iii) respond to any summary holdover proceeding.
  

Further, NYCHA also initiates eviction proceedings in Housing Court against its tenants when holdover licensee/squatter, non-payment of rent and holdover after administrative termination issues are alleged.
 Tenants involved in such matters receive notice of the proceedings, the facts surrounding the allegations and are given an opportunity to participate in such actions.

IV. Concerns with the Process

Advocates note a number of concerns with respect to the method, frequency and manner by which NYCHA’s administrative and judicial proceedings are initiated and conducted.  First, with regard to the method, it has been suggested that project managers may have unfettered discretion in deciding which cases are referred to the law department for prosecution and which cases are resolved through remedial action.  Moreover, although tenants receive written notice of their alleged misconduct through the Authority’s Notice of Charges, many advocates maintain that such notice may not be written in terms that the average tenant can understand.
  In addition, there is concern that the Authority may be bringing a large number of termination cases against tenants who need services to address, for example, a mental disability, domestic violence or change in public benefit levels, even though such issues can arguably be addressed by linking tenants to appropriate service providers.
 

Advocates also allege that tenants without legal counsel who have appeared at NYCHA’s administrative hearings and judicial proceedings have reportedly been pressured by NYCHA representatives to sign stipulations that are detrimental to such tenants or not in conformance with the Authority’s own Termination Procedures.
  It is well noted that although legal services programs, such as Legal Aid Society, exist throughout the City to provide civil legal services to  those financially eligible, due to limited resources, these programs are unable to serve many of the individuals seeking and needing such assistance.
  Although administrative hearings are more informal than judicial proceedings, advocates note that NYCHA’s termination of tenancy proceedings still require familiarity with the law and tenants who do not have the assistance of an attorney in such matters are unlikely to prevail.35  Consequently, tenant advocates recommend that the Authority allow tenant assistance providers to set up information tables outside of NYCHA’s administrative tribunal hearings to provide tenants with much needed information.36  This service would be at no cost to the Authority and would help safeguard tenant rights.

V. Conclusion

At today’s hearing, the Subcommittee will continue to examine NYCHA’s administrative hearing process and judicial proceedings.  In recognition of the need to safeguard affordable housing options for tenants, the Subcommittee will hear testimony related to whether the method, frequency and manner of NYCHA’s administrative hearing process and judicial proceedings afford appropriate protections for tenants, and whether legal service providers are being engaged effectively. 

� See “NYCHA’s Fact Sheet,” available at http://www.nyc.gov/html/nycha/downloads/pdf/factsheet.pdf (revised as of October 2, 2007). 


� Id.


� Id. 


� Id.  Additionally, Section 8 is a Federal program that allows low-income families to live in market rate housing and pay 30% of their income for rent.


� See generally, New York City Housing Authority: FY 2006 Proposed Budget and Financial Plan, April 2006, pp. 51-55.


� Supra, “NYCHA’s Fact Sheet.”


� Id. 


� Id.


� Id.


� Id.


� See, Escalera, et al v. New York City Housing Authority, 425 F.2d 853, certiorari denied, 400 U.S.853 consent decree on remand docketed March 25, 1971, 67 Civ. 4307(S.D.N.Y 1971, D.J. Mansfield); Joseph Tyson Sr. v. New York City Housing Authority and Myrdes Randolph v. New York City Housing Authority, 369 F. Supp. 513 (S.D.N.Y 1976, Metzner, J.).  See also, NYCHA “Termination of Tenancy Procedures,” on file with the Subcommittee on Public Housing.


� Described as conduct or behavior of the tenant or any person occupying the premises of the tenant which constitutes a:  (1) danger to the health and safety of the tenant’s neighbors, (2) sex or morals offense in or near a NYCHA project, (3) danger or damage to NYCHA employees or property, (4) danger to the peaceful occupation of other tenants, or (5) common law nuisance. See,  NYCHA “Termination of Tenancy Procedures,” on file with the Subcommittee on Public Housing.


� Described as a violation by the tenant or any person occupying the apartment of any NYCHA rule, regulation or resolution.  In such cases the tenant is given an opportunity to cure the breach.  Id.


� Described as the repeated violation by the tenant or any person occupying the premises of the tenant of Authority rules and regulations or a single repetition of a violation of any Authority rule or regulation, which the tenant reported was cured by compliance.  Id.


� Described as the repeated failure or refusal of the tenant to pay rent when due.  Id.


� Described as the failure, neglect or refusal of a tenant to provide NYCHA proof of income, keep records of income and disbursements or submit to an audit.  Id.


� Described as the possession and use of a project apartment by a person or persons other than the tenant of record, without permission or consent after the tenant of record has moved from or no longer resides in the apartment.” Id.


� Described as the willful misstatement to or concealment by the tenant of any material fact bearing or relating to the tenant’s eligibility for admission, continued occupancy or relating to the rent to be paid by the tenant.  Id.


� Id.


� Id.


� Id.


� Id.


� Id.


�See generally, Mule, Barbara and Yavinsky, Micheal, “Saving One’s Home:  Collateral Consequences for Innocent Family Members,” New York State Unified Court System, Partners in Justice (May 2005).


� Id.


� Supra, NYCHA “Termination of Tenancy Procedures.”


� Id.


� Id.


� Housing Court judges decide summary holdover cases.  In such matters, the Housing Court will not review the prior administrative proceedings and has no authority other than to order the tenant’s eviction upon a finding that the tenancy has been terminated by NYCHA.  See supra, note 24.


� See, NYCHA, “Public Housing Manual” available at http://www.probono.net/ny/housing/library/folder.120293.


� Supra, note 24.


� Title II of the Americans with Disabilities Act ("ADA"), 42 U.S.C. §§ 12131, et seq., Section 504 of the Rehabilitation Act of 1973 ("Section 504"), as amended, 29 U.S.C. § 794, and the Fair Housing Amendments Act ("FHAA"), 42 U.S.C. § 3604, require reasonable accommodations in rules, policies, practices, or services, when such accommodations may be necessary to afford such person equal opportunity to use and enjoy a dwelling.   Persons with mental disabilities are disabled persons covered by the ADA, Section 504 and the FHAA.  “Some examples of reasonable accommodations are: (1) heavy duty cleaning for tenants who are charged with poor housekeeping; (2) financial management and direct vender payments for tenants who are charged with chronic rent delinquency and/or non payment of rent; (3) referrals for mental health assistance; (4) a transfer for a tenant who is having conflicts with neighbors; (5) outreach to family members, social workers, or other mental health professionals who are working with the tenant for assistance; (6) a re-opening of defaults which were caused by mental disability; (7) installation of drop ceiling or carpets to address noise complaints; (8) absorbing some repair costs.” Judith Goldiner, Esq., Legal Aid Society, email to Subcommittee staff, January 15, 2008, on file with Subcommittee on Public Housing.  See also, Memorandum of Understanding between NYCHA and the New York City Human Resources Administration, on file with Subcommittee on Public Housing.


� By signing a stipulation, a tenant can avoid the risk that his/her tenancy will be terminated after a hearing; however, the terms of the stipulation may be harsher than the penalties that a Hearing Officer or Judge can impose. Supra, note 24.   Additionally, according to a study by the New York State Bar Association, approximately 10% of tenants are represented by counsel in judicial eviction proceedings statewide. This same statistic is said to apply to tenants appearing at NYCHA administrative hearings.  See generally, Legal Services Project, “Funding Civil Legal Services for the Poor: Report to the Chief Judge,” (May 1998) at http://nysl.nysed.gov /uhtbin/cgisirsi; New York State Bar Association, “The New York Legal Needs Study,” at http://www.spangenberggroup.com/pub_list.html.


� See generally, Legal Services Project, “Funding Civil Legal Services for the Poor: Report to the Chief Judge,” (May 1998) at http://nysl.nysed.gov /uhtbin/cgisirsi.  Additionally, with respect to the legal services provided by the Legal Aid Society, the organization also serves as counsel on numerous class-action cases concerning the rights of public housing residents and is counsel to the New York City Public Housing Resident Alliance.  See, Testimony of Judith Goldiner, Legal Aid Society, NYC Council Subcommittee on Public Housing Hearing, April 10, 2006.


35 Supra, note 24.


36 Such tables are available at Housing Courts throughout the City.  Recommendations provided to Subcommittee on Public Housing staff at meeting with tenant advocates, January 10, 2008.
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