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Oversight – The New York City Housing Authority’s Succession Procedures and Remaining Family Member Issues.

Introduction

On June 28, 2010, the Committee on Public Housing, chaired by Council Member Rosie Mendez, will conduct an oversight hearing on the New York City Housing Authority’s (NYCHA or the Authority) “Remaining Family Member” (RFM) succession policy.   

Today’s hearing will provide NYCHA with the opportunity to discuss its RFM policy, which defines when an individual who lives with a NYCHA tenant can successfully remain in the apartment they occupy after the original tenant moves out or dies. If an individual is entitled under NYCHA rules to remain in the apartment then they are said to have succession rights in such apartment. However, when an individual does not meet NYCHA’s requirements for RFM status he or she must vacate the apartment and either reapply for NYCHA housing on their own, or find alternative housing. The Committee expects to hear testimony from NYCHA officials regarding the basis for its current RFM policy and also expects to hear testimony from NYCHA tenants, tenant associations, and advocacy groups, such as the Legal Aid Society and the Community Service Society, Public Housing Residents of the Lower East Side (PHROLES), the NYC Public Housing Resident Alliance and Community Voices Heard, regarding NYCHA tenants’ experiences with the policy and recommendations for improvement.
Background

NYCHA is the largest public housing authority in North America with 334 developments containing 2,604 buildings spread throughout the City, 21 of which are operated pursuant to mixed-finance modernization plan.
  Nearly 404,000 authorized residents live in almost 178,407 apartments.  These numbers represent 8.4% of the City’s rental apartments and 4.8% of the City’s population.
  The majority of developments are almost evenly distributed in Manhattan (with 102), Brooklyn (with 100) and the Bronx (with 90); while Queens has 26 developments and Staten Island has 10.
  

As of April 30, 2010, there were about 135,500 families on the waiting list for conventional public housing as well as an additional 125,403 families on the waiting list for housing through the Section 8 program.
  Most families who live in NYCHA public housing pay no more than 30% of their family income for rent.  The average family income for NYCHA tenants is approximately $23,187 and the average rent is $408 per month.
 Over one-third of the heads of households are senior citizens and 42 NYCHA developments are for seniors only.
  Further, NYCHA reports that “11.9% of its families are on public assistance,” and “Social Security, SSI, a pension, Veteran’s benefits” or a similar program “support 41.9% of the families.”
 Working families are said to account for “47.4% of families.”
  Approximately 36.8% of NYCHA residents are persons under the age of 21, and about 29.7% are minors under the age of 18. 
The Quality Housing and Work Responsibility Act of 1998
In 1998 Congress enacted legislation that significantly changed the way public housing agencies (PHA) were to operate. Title V, Public Housing and Tenant-Based Assistance, the short title for which is the “Quality Housing and Work Responsibility Act of 1998” (QHWRA), was, according to the law’s Findings and Purpose Section (Section 502), intended to: “1) deregulate PHAs; 2) provide more flexible use of Federal assistance to PHAs; 3) facilitate mixed income communities; 4) decrease concentrations of poverty in public housing; 5) increase accountability and reward effective management of PHAs; 6) create incentives and economic opportunities for residents assisted by PHAs to work and become self‑sufficient; 7) consolidate the Section 8 voucher and certificate programs into a single market‑driven program; 8) remedy the problems of troubled PHAs; and 9) replace or revitalize severely distressed public housing projects.”
  

Following the passage of QWHRA local PHAs are now responsible for developing their own admission standards. According to federal law, “the PHA shall establish and adopt written policies for admission of tenants.”
 The power of PHAs to set their admissions policies is limited only by a broad set of federal restrictions. The most substantial of these restrictions requires that at a minimum, forty percent of the families admitted from a PHA’s waiting list per fiscal year must be extremely low-income families.
 Federal law also requires the denial of admission to anyone who: was evicted from federally funded housing for drug-related criminal activity; currently engages in illegal use of a drug; was convicted of methamphetamine production on the premises of federally assisted housing; or is subject to a lifetime registration requirement under a State sex offender registration program.
 
NYCHA’s Remaining Family Member Status Policy

Federal law grants remaining family members the right to continue to occupy a public housing unit if a head of household dies or leaves the unit permanently.
 Section 12 of the NYCHA Management Manual sets forth the requirements an individual must meet to be eligible for succession rights as a remaining family member in a NYCHA apartment. According to Section 12, when a NYCHA lessee either dies or ends a lease with the Authority a family member who lawfully entered the apartment and remained in continuous occupancy for at least one year can acquire Remaining Family Member (RFM) status.
 Once an individual establishes his RFM status he immediately qualifies for a lease with the Authority and bypasses the waiting list for new tenants. 
The burden of proof is on the individual seeking succession to show that he or she both lawfully entered and continuously remained in the apartment left behind by the original lessee. “Lawful entry,” as defined by NYCHA, means that the individual seeking succession became a part of the household established by the deceased or exiting tenant as an original family member on the lease; an individual who was born to, legally adopted by, or judicially declared the ward of the tenant or an authorized permanent family member; or an individual who obtained “Permanent Residency Permission” from the Housing Manager.
 Permanent Residency Permission can be obtained when an original tenant wishes to have an additional person join or re-join his household on a permanent basis.
   In order to be added on a permanent basis both the tenant and the prospective additional person must complete a Permanent Residency Permission Request form. The proposed additional person must also fall into one of three categories of relation to the tenant: a relative (husband, wife, son, daughter, stepson, sibling (including half siblings), grandparent, grandchild, son or daughter-in-law, or mother or father-in-law); a registered domestic partner; or a relative who was one part of the household but has since moved out.
 After the tenant and the prospective resident complete the Permission Request Form and provide any relevant documentation, the NYCHA housing manager has 60 days to review the request and respond with an answer either granting or denying the request.

The second requirement for RFM status is that the individual applying must have continuously remained in the household for at least one year from the time of lawful entry until the original tenant vacates the apartment or dies.
 For individuals who are authorized permanent residents, this means one year from the date they were granted permanent residency. 

Once an RFM claimant shows he lawfully entered and remained in the apartment for a continuous year he must also meet NYCHA’s lease eligibility requirements. Specifically, he must have the capacity to sign the lease (be 18 years old or have an acceptable guardian), have an income, and meet NYCHA’s “Desirability Requirements.”
 The desirability requirements include eligibility based on a criminal background check, and for the past five years not having been a tenant evicted from a NYCHA apartment, a tenant whose tenancy with NYCHA was terminated, or a person who was permanently excluded from a NYCHA household.
 

If a claimant’s initial request to the Development Manager for RFM status is denied, he or she must be notified of his or her right to Grievance in writing by the Development Manager who denied the claim.
 After receiving written notice of the right to Grievance, the claimant has 14 days to respond.  In the Grievance the individual must make a claim that he qualifies as an RFM and he must pay use and occupancy for the apartment in question while the grievance is pending.
 If the Development Manager determines that the claimant is not entitled to a lease, then the claimant is entitled to a review of the case by NYCHA’s Management Department. If the Management Department decides against the claimant but finds that he or she “has made a showing to substantiate his/her claim of RFM status” the Management Director shall inform the RFM claimant of the adverse decision and notify the claimant that he or she can appeal the decision to NYCHA’s Office of Impartial Hearings.
 However, if the claimant “has failed to make any showing to substantiate his or her claim of RFM status” then he or she is not entitled to appeal to the Office of Impartial Hearings.
 All decisions issued by the Office of Impartial Hearings may be reviewed and revised by the NYCHA board. 
Issues and Concerns

As described in the above paragraphs, one of the ways a family member who currently occupies a NYCHA apartment may continue living in the apartment after the original leaseholder moves out or dies is if he can prove he received Permanent Residency Permission from NYCHA to reside there and has continuously resided there for over one year after receiving such permission. Many advocacy groups, including representatives from Bronx Legal Services, have expressed concern about NYCHA’s inadequate reasoning for rejecting Permanent Residency applications.
 Specifically, advocates complain that individuals are often denied permanent residency because NYCHA claims there was no specific reason for why the family member or lessee wanted the individual to permanently join the household even though such a reason is not required by NYCHA’s rules as reflected in the Management Manual.
 

With respect to succession rights, although the Management Manual requires Development Managers to inform tenants of their possible eligibility for RFM, advocates such as the Legal Aid Society have provided anecdotal evidence that residents are not aware of the steps they must take to file for RFM status or the discrepancy between their legal rights as temporary or permanent residents of the household in relation to succession rights. Claims of undue delay in the decision making process for Permanent Resident Status have also been made. 

Finally elected officials, tenant organizers and advocates in New York City decried a 2007 change in NYCHA’s succession policy that bans RFM claimants who lose their claims and are then brought into Housing Court from applying again for housing with the Authority for five years.
 The advocates and public officials were concerned that NYCHA made this change without filing it as part of an amended plan, and therefore, claimed that the decision lacked due process and adequate public debate. 

Conclusion


Residents, tenant advocates and Council Members are concerned that NYCHA is not adequately educating its residents about the Authority’s Remaining Family Member requirements and procedures. Advocates are particularly concerned that family members are not aware of the need to be listed as a permanent, as opposed to temporary, resident of the household in question to qualify for RFM status.  Consequently, the Committee hopes to use today’s hearing to clarify the necessary steps that must be taken by an individual to qualify as a Remaining Family Member and achieve succession rights to an apartment after the original leaseholder has moved out or passed away. We also hope to learn more about the Authority’s current outreach process to family members and tenants regarding its Remaining Family Member policy. 
� See NYCHA’s Fact Sheet, available at � HYPERLINK "http://www.nyc.gov/html/nycha/html/about/factsheet.shtml" ��http://www.nyc.gov/html/nycha/html/about/factsheet.shtml� 


Additionally, see Report of the Council’s Committee on Public Housing, Oversight: The New York City Housing Authority’s Mixed Finance Modernization Plan, hearing held on March 1, 2010.
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� See H.R. 4194-59 Title V Public Housing and Tenant Based Assistance Reform §502.
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