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Oversight: Could the Proposed Casino Project in Sullivan County Spur Development in the Catskills that Could Adversely Affect the New York City’s Drinking Water Supply Watershed?
I. Introduction

On Thursday December 16, 2010, the Committee on Environmental Protection of the New York City Council will hold an oversight hearing on whether the proposed casino project in Sullivan County could spur development in the Catskills that could adversely affect the New York City’s drinking water supply watershed.
Background

In 2001, the State legislature passed the Chapter 383 of the laws of 2001 which amended the Executive Law § 12 (b) to confer upon the Governor authority to execute tribal-state compacts pursuant to the Indian Gaming Regulatory Act of 1988 that could create as many as three Class III gaming facilities
.in Sullivan and Ulster Counties.  All the Governor would need do is certify to the President Pro Tem of the State Senate, the Assembly Speaker and the Secretary of State that there is provision in the operative agreement that the casino operators will be hospitable to labor unions, have a tribal civil recovery system which guarantees “fundamental due process” to guests and visitors and assurances that the tribe will maintain sufficient liability assurance to protect guests and visitors.

Acting pursuant to the Executive Law §12 (b) Governor Paterson, two weeks ago, unveiled an agreement with the Stockbridge-Munsee Indians of Wisconsin to settle an outstanding land claim for 23,000 acres against New York State dating back to the eighteenth century in exchange for 300 acres in Sullivan County where the Stockbridge-Munsee Indians have expressed the intention to build a Las Vegas-style gambling casino. 
Once those certifications are given, the compact is deemed ratified by the Legislature. It is not yet clear that these certifications have actually been transmitted to the Legislature but, if not, transmittal to the legislature is probably not far off. All that would be left then would be for the United States Department of the Interior to approve the agreement which involves the Wisconsin tribe giving up two hundred year old claims to land upstate, getting a small piece of land in that same area and getting 330 acres (just over ½ a square mile) in Sullivan County near Monticello. 
While the casino will not need congressional approval, the United States Secretary of the Interior, Kenneth Salazer, needs to sign off on the agreement as does the governor of the state where the casino would be located.  In order for the Secretary of the Department of Interior to approve the casino siting operation the land is necessary to facilitate tribal self-determination, economic development or Indian housing.
  In addition, under the Indian Gaming Regulatory Act, for off-reservation lands acquired after October 1988, the Secretary must consult with the tribe, state and local officials and officials of “nearby” Indian tribes and make a two part determination that (a) the gaming establishment on the newly acquired lands will be in the best interests of the tribe and (b) will not be detrimental to the surrounding community.  In addition, the governor of the state where the land is located must concur in the two part decision
.  Finally off-reservation lands may be taken into trust and used for gaming purposes if the land is taken into trust as the settlement of a land claim
. 

The proposed casino would be located in the Town of Thompson in Sullivan County
.  Sullivan County is rural county located seventy-five miles from New York City. It has a year round population of just over seventy six thousand people and an additional forty-five thousand second home owners.  

Off-Reservation Gaming
Ordinarily, when Indians construct a casino to serve economic development purposes, it is done on their reservations.  Off-reservation gaming describes casino gambling operations operated by tribes outside of their formal reservation.  Even then, Indian gaming operations must be operated on Indian lands.
Of course Indian tribes can always gain new lands and have the land taken into trust by the Department of the Interior.  In fact a number of Indian Tribes are currently seeking to conduct off-reservation gaming likely because the proposed sites are considered more desirable that locations on or near their reservations.  The Stockbridge Munsee Tribe already operates a casino in their home state of Wisconsin, known as the Northern Star Casino, located in Bowler, Wisconsin on their reservation.  

There is statutory authority for taking land which is not contiguous to a tribe’s reservation into trust for the tribe by the Department of the Interior.
  However, as noted earlier, before the Secretary of the Interior may take such land into trust the Secretary must make a number of specific determinations.
  In addition, under the Indian Gaming Regulatory Act, for off-reservation lands acquired after October 1988, the Secretary must consult with the tribe, state and local officials and officials of “nearby” Indian tribes and make a two part determination that (a) the gaming establishment on the newly acquired lands will be in the best interests of the tribe and (b) will not be detrimental to the surrounding community.  In addition, the governor of the state where the land is located must concur in the two part decision
.  Finally off-reservation lands may be taken into trust and used for gaming purposes if the land is taken into trust as the settlement of a land claim
. 

Under the George W. Bush administration the Bureau of Indian Affairs, which is within the Department of the Interior, was opposed to new off reservation casinos.  It is not clear whether the Obama Administration will take the same position.  In addition, the settlement of the historic land claim would likely need approval of the New York State governor and possibly Congress as Congress has the ultimate authority to determine whether to take tribal land into trust.
  Where off-reservation lands were acquired before October 17, 1988, concurrence of the state governor in the determination is not required.
  Finally, an action of this magnitude would typically require environmental review and preparation of an environmental impact statement pursuant to the National Environmental Policy Act (“NEPA”) because NEPA requires Environmental Impact Statements on major federal actions significantly affecting the quality of the human environment
 and so when permits or approvals on a major federal action are required, NEPA is triggered.  The Department of Interior, BIA, could prepare the environmental impact statement or hire a consultant to prepare the environmental impact statement or the Tribe could hire a consultant to prepare the environmental impact statement but either way, the United States would still be responsible for the scope, objectivity and content of the entire statement or any responsibilities under NEPA.

The new casino itself is proposed to be 580,000 square feet, and the project would also include a 750 room hotel and 9,500 parking spaces.  This typically would qualify as a major federal action significantly affecting the quality of the human environment.  The proposed casino would also abut the pristine and historic Neversink River and could attract millions of visitors a year to the Catskill Park and reservoirs that supply New York City with unfiltered drinking water.  

While the action will undoubtedly need federal permits and approvals, review pursuant to the State Environmental Quality Review Act (“SEQRA”) is still possible although less likely.  Pursuant to the SEQRA regulations “[w]hen a draft and final EIS for an action has been duly prepared under the National Environmental Policy Act of 1969, an agency has no obligation to prepare an additional EIS under this Part, provided that the federal EIS is sufficient to make findings under section 617.11 of this Part. However, no involved agency may undertake, fund or approve the action until the federal final EIS has been completed and the involved agency has made the findings prescribed in section 617.11 of this Part”
.

Yet “[w]here a finding of no significant impact (FNSI) or other written threshold determination that the action will not require a federal impact statement has been prepared under the National Environmental Policy Act of 1969, the determination will not automatically constitute compliance with SEQRA. In such cases, state and local agencies remain responsible for compliance with SEQRA.
Finally, “[i]n the case of an action involving a federal agency for which either a federal FNSI or a federal draft and final EIS has been prepared, except where otherwise required by law, a final decision by a federal agency will not be controlling on any state or local agency decision on the action, but may be considered by the agency”
. This means that if the federal government decides not to prepare an environmental impact statement or even if it does prepare a draft and final environment impact statement, the decisions of the federal government are not binding on state or local government where a state or local permit or approval is required but may be considered.
Ironically, less than three years ago, the Department of the Interior considered another proposal from the Stockbridge Munsee Indians to take this same site into federal trust for the purpose of building a gambling casino.  In that case in anticipation of settlement of the long-standing claim, the Stockbridge-Munsee filed a land trust application for the 330 acres in Bridgeville, New York.  However, as a result of the Supreme Court decision in City of Sherrill, New York v. Oneida Indian Nation et al, 544 U.S. 1057, 125 S.CT 2290 (2005), wherein, Justice Ginsburg writing for the Court held that the equitable considerations of laches, acquiescence and impossibility barred tribes claims that its open market purchases of parcels unified the fee and aboriginal title in the parcels such that the tribe could assert sovereign dominion over the parcels and avoid payment of City taxes, Governor Pataki withdrew pending legislation and land claims settlements with several tribes, including the Stockbridge-Munsee.  Thereafter the Department of the Interior rejected the proposal of the Stockbridge-Munsee to take the site into federal trust for the purpose of building a gambling casino on the grounds that it was located more than one thousand miles from their Wisconsin Reservation.  While there is nothing magical about that distance it goes to the issue of the determinations that must be made to take the land into trust, and the greater the distance from the reservation, the more carefully issues of tribal self-determination, economic development and housing must be considered to make a case in favor of taking such land into trust for casino purposes. 
Potential Impacts on the New York City Watershed
While the casino itself would be located south of the New York City Watershed, it would certainly be within 15 miles of the city’s watershed—close enough for there to be the potential for impacts upon the watershed.  For example, any development that might attract thousands of people a day for day trips, overnight stays or longer visits would place a greater burden upon the environment than would exist in the absence of such development project.  When the burden is placed upon an already developed area like Atlantic City, existing potable water, sewers, roads, lodging and permanent housing is in place to accommodate the influx of visitors or vacation home owners.  However when such development is proposed for a largely undeveloped forested or rural area, a myriad of additional direct and indirect impacts can be contemplated.  The direct impacts include land clearing, runoff and erosion, excavation, transportation of materials, construction, installation of infrastructure, sewage treatment, road widening and landscape restoration.  Indirect impacts would also be significant.  These would include, but not be limited to, transportation, infrastructure, solid waste, air quality and water quality impacts—impacts that would result from the construction of a casino but would typically be off-site.

As noted earlier, the proposed casino would be located in the Town of Thompson in Sullivan County which has a year round population of just over seventy six thousand people and an additional forty-five thousand second home owners. .
 Most second home owners come from New York City and were motivated by the many natural amenities that distinguish Sullivan County including the scenery, location which is a natural amenity, air and water quality.
  According to a second home study conducted by Sullivan County (“County”), the community attributes most often described as “good” or “excellent” were scenic and visual quality, wildlife habitat, road cleanliness, road maintenance  and public safety.
  By contrast, the community attributes most often described as “needs improvement” include water and sewer infrastructure.

Sullivan County has within it fifteen towns and six villages.  According to the tax rolls, there are just thirty-seven thousand single family residential units, thirty-six hundred multiple family dwelling units and thirteen hundred forty- seven mobile homes.
   With a land area of 969.71 square miles, according to the United States Census Department figures, it lacks sufficient population density to support mass transit for its residents.  


As a rural county which has attracted a large number of second home owners for its scenic beauty, conserving open space is a municipal goal expressed in its open space plan entitled “Conserving Open Space & Managing Growth”.  The priorities for preservation, according to the Sullivan County Open Space Plan, are agricultural resources, biodiversity resources, recreational, cultural and historic resources and water resources.
  Based upon public input in developing the plan, the majority of county residents overwhelmingly favor preservation of open space and rural character while encouraging development in existing hamlets and villages that have adequate infrastructure to support future growth.
 However, the planning document does not propose or even mention the attraction of casino gambling venues to the area as an economic development strategy.  

An analysis of water resources from a consumption perspective shows that there is a potential for future degradation of the water supply in the towns of Thompson, Bethel and Fallsburg where much growth has taken place and is likely to continue.  Similarly, the same areas are likely to experience greater flooding as there has been a fifteen percent growth in impervious surfaces in the past twenty years.  Currently the County exports its solid waste.  With an increase in development, housing and businesses, there would be a commensurate increase in the generation of solid waste which would add to disposal costs, but might also increase property tax revenues.  There is room for debate on the issue of whether new housing development will add tax revenues sufficient to offset the costs of infrastructure development and long-term operation when the development includes year round residents who will also need services such as schools, libraries, municipal water and other municipal services.  

The County has also identified obstacles for growth as including limited growth potential along major corridors due to inadequate infrastructure, insufficient professional and skilled workforce, a lack of workforce housing, unrealistic and inflated property values due to speculative development and a lack of a coordinated vision for growth.
  

Given these limitations, the siting of one or more Las Vegas-style casinos is likely to result in significant indirect adverse impacts which would need to be mitigated.  Casino development will accelerate growth but many if not most of the employees will likely come from outside the county to fill management, security and specialized gaming positions that require specific expertise and skills and successful background checks.  The Stockbridge-Munsee Tribe would ordinarily employ some members of the tribe at their casino and they cannot commute from Wisconsin. They can move to the area but this would likely require new residential development  
These and other employees will need somewhere to live and currently Sullivan County lacks sufficient new housing stock.  The entire county currently has just 1,151 properties on the market, and many of these are luxurious second homes.
 As a result, there would likely be a surge in housing subdivision applications and approvals.  

In addition to permanent housing, temporary housing opportunities such as bed and breakfasts, cottages, inns and lodges, motels, hotels and resorts are relatively limited in number. They can currently accommodate hundreds of visitors but a review of the capacity of all of the existing bed and breakfasts, cottages, inns and lodges, motels, hotels and resorts  located in the County indicates that they could not temporarily house visitors that numbered in the hundreds of thousands.  In fact, according to the Sullivan County Visitors Bureau, while there may be as many as one hundred and fifty thousand County visitors during the summer season, approximately ninety eight percent of the visitors, not including owners of summer homes, are visitors to secular religious camps and bungalows, while temporary accommodations in the County for the general public number approximately thirty five hundred.  As a result the new housing that would be required could spread into and impact upon the New York City watershed.

Getting to the Town of Thompson or the Bridgeville area where the new casino is proposed to be located is likely to be difficult.  Currently, Route 17, which is the primary route through Orange and Sullivan Counties and to the Town of Thompson, Bridgeville or Monticello is a heavily utilized road with just two lanes travelling in each direction.  The weekend and summer traffic generated by owners of second homes or users of campsites and cabins in Sullivan County and nearby Pennsylvania is significant and users of this highway routinely experience congestion and long delays.  A 2005 State Department of Transportation proposal to hire a consultant to study widening the highway in each direction from Harriman to Monticello in order to relieve congestion was never implemented and has been cancelled due to budget constraints.
  The study was expected to cost $2.1 million and would have required the State to supplement a Federal grant of $1 million with another $1.1 million.
  The cost of the actual road widening to accommodate the increased traffic to visit one or more casinos was estimated at a staggering 900 million dollars in 2005 according to Congressman Maurice Hinchey.
 
Environmental Review
As noted earlier, a project of this magnitude would need to undergo environmental review pursuant to the National Environmental Policy Act because it is a major federal action significantly affecting the quality of the human environment.  The environmental review process would not only address the impacts of the actual construction of the casino on the site, the impacts of which would are likely to be significant but would also be required to examine alternatives to the site selected and to the project.
  Environmental review would require consideration of the alternative of “no action” and would require inclusion of appropriate mitigation measures not already included in the proposal.
. 

In addition to consideration of the direct effects of the casino and their significance, the environmental review would need to examine the indirect effects and their significance, such as transportation impacts, air quality impacts, secondary development impacts including new subdivisions, water quality impacts resulting from construction adjoining the Neversink River, wildlife and wildlife corridor impacts resulting from forest clearing, additional infrastructure requirements, maintenance and costs as well as other off-site impacts that could be contemplated
, possible conflicts between the proposed actions and the objectives of federal, regional, state and local (and in the case of a Indian tribal lands) land use plans, policies and controls for the area concerned.
  The environmental review would need to consider natural or depletable resource requirements and conservation potential of various alternatives or mitigation measures.
  The environmental consequences discussed must include disclosure of any irreversible or irretrievable commitments of resources that would be involved.
  Finally, historic and or cultural resources are among the items required to be considered and included in the environmental impact statement.

Considering the foregoing, it is by no means clear that the construction of a casino in the Town of Thompson is consistent with regional or local land use policies or with the positions of “nearby” Indian tribes such as the Oneida Nation who operate the Turning Stone Casino in Verona, New York, near Syracuse, and who are “weighing their legal options to try to block the casino from being built in Monticello”.
  Furthermore it is not likely to facilitate tribal self-determination or economic development, unless the tribe were to take the profits back to Wisconsin or Indian housing for a tribe currently located in Wisconsin.  More importantly, if approved, the casino might harm the second home market of the County as second home purchasers travel to Sullivan County for its aesthetic values and not for gaming.  Some might argue that it will attract buyers of new homes who will like the proximity to the casino or buyers on re-sales of second homes, but that is not entirely clear.  Since it would be located just one and one half hours from New York City, it is just as likely to attract day trippers who can return home relatively quickly.  Finally, the infrastructure investments that would be required, including the significant increases in new housing, road expansion, transportation, water and sewer improvements would likely be in the billions of dollars and would place additional burdens upon the region including on the nearby New York City watershed.  Federal highway or other funds available might be available in the future under the Clean Air Act to relieve congestion and improve air quality but currently the air quality is considered an amenity due to the rural nature of the county., 

The New York City watershed is unfiltered and received a filtration avoidance determination precisely because of the limited development in the area.  Similarly, its principal current appeal for the second home market is its limited development.  If significant secondary development were to result from siting of a Las Vegas-style casino in Sullivan County on the banks of the historic and pristine Neversink River, where  Theodore Gordon, inventor of dry flies like the Quill Gordon, and Edward Hewitt, inventor of the Bivisible pioneered dry fly-fishing in the United States and where Hewitt first explored the concept of fishing with nymphs, the increases in impervious surfaces and cumulative environmental impacts might jeopardize the Filtration Avoidance Determination and might ultimately jeopardize New York City’s two billion dollar investment in its watershed. 
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Detailed location of proposed site:
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Proposed site in relation to NYC watershed:
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� Class II gambling which consist of electronic gaming machines which look like slot machines, but are actually games of bingo and the spinning video reels are for “entertainment purposes only.”  No public information is available concerning the payback percentages on the video gaming machines. Some of these casinos also offer high-stakes bingo and poker.  By contrast the terms of the compact between New York State and the tribes for Class III casino gambling allow table games and slot machines, including video keno and video poker. 
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