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Oversight - The Continued Examination of Hydraulic Fracturing Including the NYSDEC and DRBC Regulatory Processes.
I. Introduction

On March 1, 2011, the Environmental Protection Committee of the New York City Council will hold an oversight hearing which continues the  examination of gas drilling by hydraulic fracturing, which is proposed for New York, including consideration of the DRBC and the NYSDEC regulatory processes.

Background

New York City’s drinking water comes from a series of reservoirs and controlled lakes north and west of the city; the watershed area for these supplies covers 1,969 square miles over eight counties.
 The Catskill/Delaware system, which provides approximately 90% of New York City’s daily water supply, provides very high quality water that has earned a Filtration Avoidance Determination (FAD) from the EPA. This makes it one of only five unfiltered water supplies of a major United States city. In order to maintain the quality of its water and the FAD, which saves the City billions of dollars in avoided infrastructure investment, New York City has purchased land and conservation easements amounting to more than 140, 000 acres within the watershed area.
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Figure 1. Marcellus Shale formation underlies the entirety of the Catskill/Delaware Watershed, which supplies approximately 90% of New York City's daily supply of drinking water. Map Source: NYS DEC, Marcellus Shale Information Page, available at http://wwwdec.ny.gov.
As Figure 1 shows, the entire Catskill/Delaware watershed sits atop the Marcellus Shale, a geological formation that is now the subject of intense interest from oil and gas companies who wish to drill there.  The Marcellus Shale formation stretches from Ohio to New York, a distance of more than six hundred miles, at depths ranging from a mile to more than nine thousand feet below the surface.  Trapped in the deep reaches of the bedrock are anywhere from 168 trillion cubic feet of gas to as much as 516 trillion cubic feet of gas, enough to supply the natural gas needs of the entire United States for up to two years.
 Geologists have long been aware of the large reserves of natural gas in the Marcellus Shale, but developments in oil and gas technology, along with higher natural gas prices, have just recently made its extraction economically viable, leading to a flurry of interest in the area. 
The new processes for accessing the natural gas, horizontal drilling and hydraulic fracturing, involve pumping large amounts of water, combined with biocides (anti-bacterial agents), surfactants (friction reducers), and proppants (sands used to keep fractures in the rock open), into wells in order to free trapped natural gas.  In 1992 the New York State Department of Environmental Conservation (“DEC”) issued a Final Generic Environmental Impact Statement (“GEIS”) on the Gas, Oil and Solution Mining Regulatory Program.  However the sixteen year old GEIS did not consider horizontal drilling with hydraulic fracturing and use of dozens of proprietary mixtures of chemicals to access the natural gas trapped in the shale formation deep in the earth, a process not common in 1992.  When former Governor Paterson signed a DEC-proposed law to update the statewide gas and oil well spacing statute in 2008, he also directed that the sixteen year old GEIS be updated as well
  
In his approval message for the statewide gas and oil well spacing statute former Governor Paterson acknowledged that concerns had been voiced about the potential for limited environmental review pursuant to the State Environmental Quality Review Act (“SEQRA”) and the potential impacts on groundwater from the use and disposal of millions of gallons of contaminated process water.
   It was due to these concerns that he directed the update of the 1992 Final Generic Environmental Impact Statement and vowed that proper environmental review would take place.
  Former Governor Paterson also indicated that DEC would be looking at existing regulations, jurisdiction over water withdrawals, staff resources and legal and regulatory compliance that will be implicated by increased drilling activity.  
The DEC issued a draft scope for an updated GEIS on October 6, 2008, and held public meetings in the Marcellus shale region of the state.  More than 3,000 written comments were received.
  The DEC then issued a final scope of work for the Supplemental Generic Environmental Impact Statement (SGEIS) on February 6, 2009 and released the Draft SGEIS for public review and comment on September 30, 2009.  More than 13,000 written comments were received during a public comment period that closed December 31, 2009.

Due to all the concerns and comments generated during the public comment period and due to what many considered to be the incomplete assessment of the true environmental impacts of horizontal drilling and hydraulic fracturing, the State Legislature took action.
 On August 3, 2010, the New York State Senate passed a bill that would have suspended the issuance of new permits for the drilling of a well which utilizes the practice of hydraulic fracturing
 until May 15, 2011.  The State Assembly passed the bill on November 29, 2010 and sent it to the Governor for his signature. 
However, former Governor Paterson vetoed the proposed law on grounds that it was overbroad and would have a negative economic impact on the state.
  As an alternative to the law, the governor issued Executive Order No. 41.  Executive Order No. 41 calls for further study of high-volume hydraulic fracturing combined with horizontal drilling by the DEC; for the DEC to complete its review of the public comments, make such revisions to the Draft SGEIS and publish a Revised Draft SGEIS on or about June 1, 2011.  The public comment period on the Revised Draft SGEIS is to last at least thirty days.

Former Governor Paterson’s executive order, issued after vetoing the moratorium bill, requires that the state Department of Environmental Conservation continue its ongoing review of the effects of hydraulic fracturing in the Marcellus Shale. Permits for horizontal drilling by hydraulic fracturing cannot be issued until the DEC completes its SEQRA process and its Revised Final Supplemental Generic Environmental Impact Statement on the Oil, Gas and Solution Mining Program. 
On January 1, 2011 newly sworn in Governor Andrew Cuomo issued Executive Order No. 2, which, among other things, continues Governor Paterson’s Executive Order No. 41.
 Therefore, currently in New York State there is a moratorium on issuance of new permits for “high-volume hydraulic fracturing” pending publication of a Revised Draft SGEIS by the DEC, which, at the earliest, will be July 1, 2011.

In September of 2008, the Committee on Environmental Protection held its first hearing focusing on the potential for gas drilling within New York City’s watershed.   In December of 2008, the Committee on Environmental Protection held a second hearing intended to explore potential impacts to the watershed and proposed mitigation measures that the Council, the City’s Department of Environmental Protection (“NYCDEP”) and other entities may wish to take to reduce or eliminate threats to the watershed. 

Because of the complexity of the topic and the Committee’s continued concern and commitment to ensuring that New York City’s water supplies are fully protected, this third hearing examines the different, detailed regulatory processes, time frames for participation in the processes and the other issues raised by the specter of gas drilling in the New York City watershed and in nearby upstate areas also situated above the Marcellus Shale formation.

Regulatory Processes and Involved Agencies

a. The New York State Department of Environmental Conservation Oil, Gas and Solution Mining Regulatory Process and The New York State Department of Environmental Conservation Environmental Quality Review Process
The Department of Environmental Conservation (“DEC”) has primary authority over and responsibility for mining activities in the State of New York pursuant to Article 23 of the Environmental Conservation Law, entitled “Mineral Resources” and the implementing regulations found at 6 NYCRR §§ 550-554.  These authorities cover site preparation, operation, drilling, waste disposal, plugging and abandonment of wells, underground storage and voluntary and compulsory integration of adjacent interests.  The program is intended to make efficient use of mineral resources.  There is no mention in the statute’s declaration of policy about protection of public health or the environment in the process.
 
The DEC authority over environmental quality review of new actions, including the preparation of generic environmental impacts statements and the revision of the Draft and Final Supplemental Generic Environmental Impact Statement is governed by the State Environmental Quality Review Act, found at ECL §§ 8-0101-8-0117 and 6 NYCRR  §§617.1 – 617.20.
b. The Delaware River Basin Commission

The authority to impose rules over horizontal drilling and hydraulic fracturing, water use and disposal in connection with gas drilling is also granted to two regulatory commissions, the Susquehanna River Basin (“SRBC” Commission and the Delaware River Basin Commission (“DRBC”).  Both commissions have nearly identical powers.   Thirty-six percent of the Marcellus shale formation underlies the Delaware River Basin.  
The Delaware River Basin Commission is a federal–interstate compact government agency whose members represent the states of Pennsylvania, New York, New Jersey and Delaware.  The Delaware River Basin Commission requires a permit to withdraw surface or groundwater, to construct any impoundment or to discharge any surface or groundwater.

Until recently the Delaware River Basin Commission had no rules governing horizontal drilling employing hydraulic fracturing.  Draft rules proposed on December 9, 2010 and subject to public comment until March 16, 2011 are arguably intended to avoid duplication and redundancy in the administration of gas drilling programs in the Delaware River Basin and to facilitate gas drilling in the Marcellus Shale area.  
Initially, there was some confusion with respect to whose rules would apply in a given state.  Statements by various key officials appeared to shed light on the issue. At first, former Governor Paterson was also unsure of whose rules would take precedence in this situation.  He wrote a letter to the DRBC stating that their “proposed program, covering only a very small portion of New York State,  could well “conflict with the technical and regulatory protocols ultimately adopted in New York, causing confusion, duplication, redundant regulatory fee assessments, differing regulations in different locations and possible mismanagement
.” In response to this, executive director of DRBC Carol Collier stated that any new regulations from the agency would be complementary to what the states were already doing to ensure that natural gas extraction is done safely.  “If a state has a regulation that’s equal or more stringent, then the state takes the lead,” she said.  However, despite the assertions of the DRBC Executive Director, it is by no means clear that the problems anticipated by of former Governor Paterson will not occur.  Based on what the DRBC’s Executive Director Collier said, if the DRBC regulations were intended to augment New York’s regulations, New York should have the authority to conduct its comprehensive studies, develop rules during the temporary drilling ban, and use the DRBC’s regulations as it sees fit but a careful reading of the rules suggests otherwise.  

c. Environmental Protection Agency (“EPA”) Draft Plan to Study the Potential Impacts of Hydraulic Fracturing on Drinking Water Resources
The DRBC draft regulations are being developed at a critical time when the United States Environmental Protection Agency is also examining hydraulic fracturing impacts upon drinking water including large volume water withdrawals, chemical mixing, flowback and produced water and waste water treatment and disposal impacts.  The EPA study is scheduled to produce an interim report by 2012 and a final report in 2014.
Given the foregoing environmental reviews taking place at the state and federal level, the issuance of the draft DRBC regulations on December 10, 2010 appears precipitous.  For example, according to the DRBC’s statement about their new regulations, the provisions of the new Article 7 in its Water Quality Regulations will “rely on the state oil and gas regulatory programs of Pennsylvania and New York where separate administration by the Commission would result in unnecessary duplication.”  It remains an open question whether New York State regulations take precedence, as was stated by Collier.  Section 2.20 of Article 2, Interstate Cooperation, bestows this authority:

Section 2.20 Additional Requirements. Any of the signatory parties may impose standards, including water quality criteria and effluent quality requirements, with respect to waste discharges within its jurisdiction more stringent than those provided by the Comprehensive Plan and these Regulations.

However, the draft rules indicate that compliance with state statutes and regulations will “constitute satisfaction of the project sponsor’s obligations under section 3.8 of the Compact that relate to regulation of gas well construction and operation, except as specified in Section 7.5” of the Draft Rules.
 In particular, a project sponsor’s compliance with New York Environmental Conservation Law Article 23 (NY ECL §23-0101 et seq.), and its implementing regulations and permitting requirements or Pennsylvania’s requirements in the Oil and Gas Act, the act of December 19, 1984 (P.L. 1140, No. 223), as amended, 58 P.S. §§ 601.101 et seq., and 25 Pa. Code Chapter 78, satisfies the Commission’s requirements with respect to natural gas well construction and operation (emphasis added).
  The draft regulations are silent on the issue of whether a state may impose a moratorium for study purposes as New York State has.
Article 7 leaves to the states the power to partially regulate gas well construction and gas well operation, except where those state regulations differ from Section 7.5 of the draft regulations
. Then, it appears, compliance with Section 7.5 of the draft regulations is required.

Section 7.5 of the proposed rules covers approximately twenty-five percent of the eighty three pages of proposed rules and is very broad with respect to the subject matter covered where there either are no existing statutes or regulations in place or where the existing statutes or regulations are decades out of date and thus weak.  Furthermore, in some cases, New York has statutes that are not found in Article 23 of the Environmental Conservation Law but are located elsewhere in the Environmental Conservation Law and applicable regulations not associated with Article 23 of the ECL.  Finally, there are other areas where existing laws appear to overtly conflict with the proposed regulations of the DRBC.


For example, with respect to public notice, the laws of New York, ECL § 23-0305.13, state that permit recipients must give notice to any affected local government and any landowner whose surface rights will be affected.  However, 6 NYCRR § 621.7, entitled Public Notice and Comment, General Regulations Part 621 Uniform Procedures for Permit Applications, requires the DEC to provide notice to the Chief Executive Officer of the municipality in which the proposed project is to be located and “to any person who has previously expressed in writing an interest in receiving such notification” but not to property owners.  The DRBC rules state that the project sponsor must notify the appropriate agency of the host state, each municipality in which the project is located, the county planning agency of each county in which the project is located, each adjacent property owner and any other property owner within 2,000 feet of the well pad. It must also publish notice in a well-circulated local newspaper
. These actions take place concurrent with submitting their applications to the DRBC
.


An unresolved question is what happens if New York law requires giving notice to property owners who own property more than 2,000 feet from a well pad? From the wording of Article 7 of the draft rules, since the public notice requirement is found in Section 7.5, it may override or trump state law. In other words, the proposed draft rules may potentially override State laws aimed at giving individuals notice of potentially hazardous drilling.

Similarly, there are different provisions regarding financial assurances.  With respect to financial assurances, the mining regulations found at 6 NYCRR 551.6 state that the well pad owner is not required to file financial security exceeding $2,000,000, regardless of the number of wells owned.
  However, the DRBC rules, at 7.3(k) state that financial assurance must be in the amount of $125,000 per well, no matter how many wells are owned
. It also states that all DRBC financial requirements are separate from any financial assurance provided to the host state in accordance with state regulations.
  
As they pertain to pollution and disposal requirements, both sets of regulations state that the project owner must submit and get approval for a wastewater treatment and disposal plan
.  The DRBC wants the plan included in the sponsor’s application and wants each sponsor to create a non-point source pollution control plan which must be consistent with the more stringent of either the Commission’s or the state’s requirements for erosion and sedimentation controls to be implemented at the well pad, including measures to control storm water both during and after construction.

There are other conflicts between the DRBC proposed regulations and New York’s interests including well spacing.  For example, New York regulations allow a well density of 16 wells per square mile.  However, the Department of Environmental Protection hired Hazen and Sawyer to look at appropriate spacing and the Hazen and Sawyers Engineers report suggests a 1,000 foot buffer between drilling sites and streams, a 2,000 foot buffer between sites and reservoirs, prohibition of transport of hydrofracking chemicals on roadways adjacent to reservoirs and major inflow streams and a 7-mile buffer between drilling sites and subsurface water infrastructure, measured not from the wellhead but from the furthest reaching subsurface lateral piece of the well.

Setbacks are also addressed by the New York State statutes and the DEC drilling regulations
 More specifically, section 553.2 of the New York Code of Rules and Regulation surface restrictions states that “[n]o well shall be located nearer than 100 feet from any inhabited private dwelling house without written consent of the owner; nearer than 150 feet from any public building or area which may be used as a place of resort, assembly, education, entertainment, lodging, trade, manufacture or repair, storage, traffic or occupancy by the public, nearer than 75 feet to the traveled part of any state, county, township, municipal road or any public street, road or highway of nearer than fifty feet from any public stream, river or other body of water.
The DRBC rules say that they will defer to the host state for setbacks from homes, public buildings or public roads.  However these setback requirements appear to be outdated.


Finally, New York State Assembly bill A. 4237, which is still pending, would permanently prohibit oil or gas drilling within ten miles of the NYC watershed or water supply infrastructure.  This proposed statute could conceivably include land in another state although this is perhaps not the intention of the bill drafters.   It would also prohibit drilling in any area over a sole source aquifer or any other area that DEC identifies as necessary for protection of drinking water, critical habitats for threatened or endangered species, Natural Heritage areas, any area identified by DEC as a bird conservation area or critical bird habitat, floodplains, New York State parks or forest preserves, state forests or wildlife refuges, wildlife management areas or wilderness areas.  In these cases DEC would determine the appropriate buffers.

Conclusion

Any drilling for natural gas that takes place in New York State should be undertaken in a way that protects public health and the environment.  The Delaware River serves as a drinking water source for more than fourteen million people.  There can be no higher priority than assuring that this drinking water source remains available for subsequent generations.  This is an area where the Council and the Administration are in agreement.  Without clean drinking water, our future is imperiled.
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